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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the House Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seqg.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.’”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942), It is necessary to cite the docket or decision number. Prior 
to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D—578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
JANUARY — APRIL 1980 
AGRICULTURE MARKETING ACT OF 1946 


AGRICULTURE DECISIONS 


*“HUTTON, WILLIAM H. I & G Docket No. 63. Amended 


ANIMAL QUARANTINE AND RELATED LAWS 


AGRICULTURE DECISIONS 
COURT DECISIONS 


JAMES V. Scott v. UNITED STATES DEPARTMENT OF AGRICULTURE 
DONALD A. CAMPBELL and BoB BERGLAND. 7th Cir. 
February 12, 1980. Affirming Secretary’s decision. Issues 
considered: delay, incorrect procedure, and severity of 
sanction (VA-2) 
*SHINGLER, CLARK H. VA Docket No. 13. Suspension— 
CORBIN acces boca SR en's DES els, he tte tak ec erect ona eee eta e 


ANIMAL WELFARE ACT 


AGRICULTURE DECISIONS 


*FOWLER, DONNA AWA Docket No. 118. Revocation— 
CORGONE. 5 io 52 nds ch See ae ae 360 
*MARSHALL RESEARCH ANIMALS, INC. AWA Docket No. 
L2t: Cease and desist, Consent 
*MEEDS, Davip R., d/b/a M&M Per Farm AND Zoo. AWA 
Docket No. 124. Suspension—Civil penalty $300.00— 
Consent 
THOMPSON, L. E., d/b/a THOMPSON'S WILD ANIMAL FARM and also 
d/b/a THoMpPsoN’s ZOO. AWA Docket No. 122. Deal- 
er—Transporting—Buying, selling, negotiating purchase 
or sale in commerce—Cease and desist—Civil penalty 
$1,000—Consent 
*Van Wyk, WILLIS, and CYNTHIA VAN WYK, d/b/a VAN Wyk 
KENNELS. AWA Docket No. 130. Cease and desist— 
SUSPEMsION—CONSENE 2.66.5. Piidos ores amene eee Oe de apewaeey ates ae 


FEDERAL MEAT INSPECTION ACT 


AGRICULTURE DECISIONS 


B. CONSTANTINO AND SONS, INC. FSQS Docket No. 
11. Withdrawal of inspection service—Unsanitary con- 
ditions—Consent 


*Current months March-April 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
FEDERAL MEAT INSPECTION ACT 


Agriculture Decisions—Cont. 


CASTLEBERRY'S Foop Co FMIA Docket No. 36. Order re- 
manding case to Administrative Law Judge for further 
consideration 

STEVENS Foops, INC., 

JR FSQS Docket No. 10 Withdrawal from and 
denial of benefits of federal meat grading and acceptance 
service—Sanction—Consent as to Daniel Reid, Jr. ............ 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


*Cuurcu, DAVID. HPA Docket No, 120. Showing and ex- 
hibiting sored horse—Disqualification—Civil penalty 
$500.00—Consent Sie at 

Cook, WILLIE. HPA Docket No. 36. 
appeal not timely filed 

*FOSTER, VERNON, HPA Docket No. 136. Showing and ex- 
hibition of sored horse—Civil penalty $6,000.00—Default ...... 
*Respondent’s “Motion to Set Aside Default” denied . . . 

KERSHNER, WANDA, and WINKY GROOVER HPA Docket No. 
92. Civil penalties totalling $1,750.00—Showing and 
exhibition of sored horse—Consent 

Roperts, Howard, HAywoop OSBORNE, and/or OSBORNE 
CHEVROLET Co, HPA Docket Nos. 83 and 90. Civil 
penalty $2,000.00 as to Osborne Chevrolet Co.—Showing 
and exhibition of sored horse—Consent 
Dismissal as to Haywood Osborne 

“SEAL, JERRY and HOWARD ROBERTS. HPA Docket No. 


78, Showing, exhibiting sored horse—Civil penalty 
$2,000.00—Default 

SHADE, EARLE and JIM MESSENGER. HPA Docket No. 
110. Disqualification from showing, exhibiting any 


horse and from judging, managing horse show, exhibition, 
sale or auction—Consent 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
COURT DECISIONS 
*NATIONAL BEEF PACKING COMPANY v. SECRETARY OF AGRICUL- 
TURE and UNITED States Or AmericA. (USDA P&S 


Docket No. 4953.) Issues considered: delay, order not sup- 
ported by substantial evidence. Affirms the Secretary’s or- 


“Current months March-April 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Proceedings: 


AMERICAN MEAT PACKERS, INC., a corporation, and HoLus E, 
CARTER, an _ individual. P&S Docket No. 5591. 
Packer—Checks—Failure to pay when due—Failure to hold 
in trust funds—Insolvency—Preferential payments—Cease 
and desist—Consent 

BEAN, LLOYD. P&S Docket No. 5672. Bonding require- 
ment—Cease and desist—Suspension of registration—De- 


*BrrkowiTz, SAMUEL. P&S Docket No. 5664. Market 
agency—Dealer—Custodial account for shippers’ pro- 
ceeds—Checks—Insolvent—Failing to pay when due— 
Records—Cease and desist—Suspension—Default ...........0.0000euee 402 

“BERRYHILL PACKING Co., INC. P&S Docket No. 
5724. Packer—Bonding requirement—Cease and de- 
Sist—Conmint. 2 tk eh a es aie ae Mo fe ten ae 394 

*Bussk, CLARENCE “BUTCH”, CHARLES RICHARDSON, and IowA 
COUNTRY LIVESTOCK MARKETING CO-OPERATIVE. P&S 
Docket No. 5640. Deceptive pretense, fraud or deceit— 
Misrepresentation—Accounts of Sale or Purchase—Cease 
and desist—Civil penalty $2,000.00—Suspension of regis- 
tration—Consent 

CaTE, LEE ALLEN. P&S Docket No. 5680. Insufficient 
funds—Failure to pay when due full purchase price—Sus- 
pension of registration—Cease and desist—Default 

CHARTON, CHARLEY. P&S Docket No. 4621. Suspension 
terminated 

*“CONCHO PACKING COMPANY. P&S Docket No. 
5693. Packer—Bonding requirement—Consent 

CUMBERLAND Stock YARDS, INC. P&S _ Docket 
5671. Custodial account for shippers’ proceeds— 
Checks—Failure to pay when due—Suspension of registra- 
tion—Cease and desist—Consent 

Day, CHARLES S, (SANFORD), d/b/a Day's Hoc Buyinc. P&S 
Docket No. 5694. Insolvency—Bonding requirement— 
Suspension of registration—Cease and desist—Consent 
Suspension terminated 

Frosty LAND Foops INTERNATIONAL, INC. d/b/a LORENZ 
INTERNATIONAL; ALLEN TAYLOR CATTLE Co., INC.; LORENZ 
NevHOFF, III; and WILLIAM ALLEN TAYLOR JR. P&S 
Docket No. 5618. Market agency—Checks—Failure to 
pay when due—Insolvency—Civil penalty—Suspension of 
registration—Cease and desist—Consent as to Allen Taylor 
Cattle Co., Inc., and William Allen Taylor, or. wccceccses vevceeneveveues 

“HOGELAND, Roy. P&S DocketNo.5729. Bonding require- 
ment—Suspension—Cease and desist—Consent 


“Current months March-April 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


HOLMAN, WADE, and JACKSONVILLE LIVESTOCK COMMISSION, 
INC. P&S Docket No. 5615. Custodial account for 
shippers’ proceeds—Market agency—Records—Civil penal- 
ties—Cease and desist—Consent 
Amendment to Decision and order 

*KeELLy, C.L., JR. P&S Docket No. 5702. Market agen- 
cy—Custodial account for shippers’ proceeds—Insufficient 
funds--Failure to pay when due—Checks—Cease and 
desist—Suspension of registration—Consent 

“KNIGHT, JAMES L. P&S Docket No. 5704. Bonding— 
Cease and desist—Suspension of registration—Civil pen- 
alty $350.00—Consent 

Koza, LARRY, d/b/a K AND K Livestock. P&S Docket No. 
4359. Suspension terminated 

Lortus LIVESTOCK, INC. P&S Docket No. 5697. Bonding 
requirement—Cease and desist—Consent 

Lonc, West & Co. P&S Docket No. 5713. Gifts— 
Discriminatory payments—False or incorrect invoices— 
Records—Cease and desist—Consent 

McAnprews, NOLAN. P&S Docket No. 5657. Bonding re- 
quirements—Suspension of registration—Cease and de- 
sist—Default 

*MEAT MASTERS, INC., a corporation, RICHARD M. CERV, an indi- 
vidual and Gary A. YOUNG, an individual. P&S Docket 
No. 5456. Packer—Misrepresentation—Cease and de- 
sist—Civil penalty $5,000.00—Consent 

MEEKS, WAYNE. P&S Docket No. 5696. Custodial 
accounts for shippers’ proceeds—Checks—Failure to pay 
when due—Records—Cease and desist—Consent 

Moore, Froyp J. P&S Docket No. 3642. Suspension 
terminated 

*PASTURES, INC., TOMMY BREEDLOVE, and JUDY BREED- 
LOVE. P&S Docket No. 5690. Packer—Purchasing 
livestock for purposes of slaughter—Checks—Failing to 
pay when due—Cease and _ desist—Civil penalty 
$2,500.00—Default 

RAILHEAD CATTLE Co., INC. and CHARLES A.NEAL. P&S Dock- 
et No. 5701. Failure to pay when due—Checks—Cease 
and desist—Consent 

*RIEDEL, ROBERT J., d/b/a GILLETT CATTLE Co., LrD. 

Docket No. 5721. Bonding—Cease and _ desist— 
Suspense of registration—Consent 

“RIVERSIDE MEAT COMPANY, _ INC. P&S Docket No. 
5635. Packer—Bonding requirement—Consent 

“ROBERTS, R.E., d/b/a FARMERS AND RANCHERS LIVESTOCK 
ComMISssION Co. P&S Docket No. 4634. Suspension 
terminated 


*Current months March-April 1980 decisions. 





CUMULATIVE LIST DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


ROSETH, JEROME G., and DUWAYNE E. Burton. P&S Docket 
No. 5650. Custodial accounts for shippers’ proceeds— 
Suspension of registration—Cease and desist 
Stay order pending issuance of further order 

RUSSELL E. AVERY, INC. P&S Docket No. 5692. Bonding 
requirement—Failure to pay when due full purchase price— 
Suspension of registration—Cease and desist—Default 

STERLING COLORADO BEEF Co., a corporation, and CERES LAND 
Co., a corporation [CerEs, INc.]) P&S Docket No. 
5201. Packer—Discriminatory price plan between 
shareholders and _ non-shareholders—Payments and 
accounts on false weights—Preferential payments—Packer 
conflict of interest—Accounts and _ records—Market 
agency—Market agency conflict of interest—Cease and 
desist 

Stewart, Davip E. and R.H. CLARK. P&S Docket No. 
5688. Dismissal as toR. H. Clark 
*as to David E. Stewart, Dealer—Market Agency—Bonding 
requirement—Cease and desist—Suspension—Consent 

*Swirt & ComPANY. P&S Docket No.5734. Weights, false 
or incorrect—Labels, false or incorrect weight of meat or 
meat food products—Sales invoices—Civil penalty 
$2,500.00—Consent 

THOMASTON BEEF AND VEAL, INC., JAMES R. BICKLEY and 
WILLIAM A. VERDON. P&S Docket No. 5674. 
Packer—Bonding _requirements—Insufficient funds— 
Checks—Failure to pay full purchase price—Cease and de- 
sist—Civil penalty 

* THOMPSON, JIM. P&S Docket No. 5669. Market agency— 
Bonding requirement—Checks—Insufficient funds—Fail- 
ing to transmit net proceeds—Records—Cease and desist— 
Consent 

VEALEY, Harry, JR. P&S Docket No. 5600. Market 
agency—Bonding requirement—Records and accounts— 
Suspension of registration—Cease and desist 

WALTI, SCHILLING & Co., WOLFSENS’ FEED Lots, INC., SUNSET 
CATTLE COMPANY, LAWRENCE J. WOLFSEN, HENRY B. 
WoLFSEN, HENRY A. WOLFSEN, and WARREN L. 
WOLFSEN. P&S Docket No. 5057. Packer—Dealer— 
Market agency—Custom feedlot—Divestiture of conflict of 
interest—Unified ownership—Corporate veil pierced— 
Trade practices—Commission refunds—Assessing both 
price mark-up and commission on same transaction—Fail- 
ure to disclose actual purchase price—Restricting competi- 
tion—Cease and desist—Sanction 


*Current months March-April 1980 decisions. 





338 CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
Page 
WESTWIND CATTLE COMPANY. P&S Docket No. 5676. 
Purchase price—Checks—Failure to pay when due—Sus- 
pension of registration—Cease and desist—Consent sy aS 
WRIGHT, ROBERT G. P&S Docket No. 5668. Bonding re- 
quirement—Cease and desist—Consent ............ cee eevee eee ee ence 242 


Reparation Proceedings: 


SOUTHWESTERN NorTH CAROLINA — PRODUCE MARKET and 
MountTAIN FOLK CENTER, INC., d/b/a MOUNTAIN LIVESTOCK 
AucTION v. GARY R. HAMILTON. P&S Docket No. 
5703. Reparation awarded—Default 

WESTERN IOWA FARMS Co., et al, v. Sioux City Stock 
YARDS. P&S Docket No. 5556. Order denying mo- 
tion to postpone effective date 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
Disciplinary Proceedings: 


AMERICAN BROKERAGE OF KANSAS Crry, INc. | PACA Docket 
No. 2-5443. Failure to pay—Repeated and flagrant vio- 
lations—publication of facts—Default 

“BALTIMORE TOMATO COMPANY, INC. PACA Docket No. 
2-5347. Failure to make full payment—Revocation 

BEARE, PASCHAL ROBERT, d/b/a BEARE AND BEARE SALES 
Co. PACA Docket No. 2-5442. Failure to pay 
promptly—Repeated and flagrant violations—Publication 
of facts—Default 

*“Kap’s Foops, Inc. | PACA Docket No. 2-5478. ‘Failure to 
pay promptly—Publication of facts—Default ........ 0.2 0c eee eee eee ees 420 

L. CHARLES JOHNSON, INC. PACA Docket No. 2-5515. 
Flagrant and repeated violations—Failure to pay promptly 
and in full—Sanction 

“MAURER FRUIT AND VEGETABLE Co. PACA Docket No. 
2-5374. Failure to pay—Revocation—Default 

“Moore, ALVIN LEON, d/b/a MOORE PRODUCE and/or BIRMINGHAM 
PropucE Inc. | PACA Docket No, 2-5527. ‘Failure to 
pay promptly—Revocation—Consent 

*S A S Super Foops, Inc. PACA Docket No. 2-5486. 
Failure to pay  promptly—Publication of  facts— 
Default 

TRIPLE R SALES OF DALLAS, INC. and CHARLES E. PARISH d/b/a 
TRIPLE R SALES. PACA Docket No. 2-5354. Failure 
to pay promptly—Repeated and flagrant violations—Sus- 
WENO MME OUBOAG 3 -5:5 iatraie aire sax eae a nt Gee Aiea eae ae 253 


“Current months March-April 1980 decisions, 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


AGRICULTURE DECISIONS 
Reparation Proceedings: 


A.W. (STEVE) Fasrizio & Son Inc. v. Forr LAUDERDALE 
PRODUCE, INC. PACA Docket No. 2-5359 Rejection, 
ineffective—Express warranty, absence of—Contract 
terms, delivered sale--Merchant ability—Failure to prove 
breach of warranty of—Reparation awarded 

*Ace Tomato Co., INc. v. DAN GARCIA BROKERAGE, INC. 
PACA Docket No. 2-5236. Burden of proof, failure to 
establish—Dismissed 

AG-West Growers, INC. t/a AG-West vu. ANTHONY J. 
D’acquisisto, d/b/a Tropic BANANA Co. PACA Docket 
No, 2-5355. Dismissal—Settlement between parties 

“ALFORD, M. DouG d/b/a M.D. ALForD v. PRODUCE PRODUCTS, 
INC. PACA Docket No. 2-5470. Commission 
merchant—Accountings—Consignment—Sprouting, _fail- 
ure to establish—Reparation awarded 

“BAGLEY PRODUCE COMPANY v. CHARLES SIMPSON. PACA 
Docket No. 2-5421. Dumping of produce, shipper 
acquiesces— Unpaid invoices, failure to prove—Complaint 
dismissed 

BENSON, HERBERT D., Jk. d/b/a BENSON PRODUCE COMPANY v. 
MAURER FRUIT & VEGETABLE COMPANY. PACA Docket 
No, 2-5509. Admission of liability 

CAPPARELLI, PETER and ROBIN STONE d/b/a CAPPARELLI FARMS v. 
CECILE J. ORLOWSKI. PACA Docket No. 2- 
5450. Dismissal of petition to reconsider 

*CHIQUITA BRANDS, INC. v. I. Boris COMPANY. PACA Docket 
No. 2-5477. Dismissal—Settlement between parties 

DAVE WALSH Co., INC. v. ROZAK'S PRODUCE Co., INC. PACA 
Docket No. 2-5445., F.o.b. sale—Suitable shipping con- 
ditions—Damages—Burden of proof .......... ccc eee eee eee ee tees 

DAVE WALSH Co, OF SALINAS, INC. v. FIRST NATIONAL STORES, 
INC, PACA Docket No. 2-5376. Rejection—Failure 
tO PLO VO REDAPACIDILAWALOO: «5.4000 + 4.cis release sneer euites eoblte des 

DIMARE BROTHERS, INC. v. WHOLESALE PRODUCE SUPPLY, INC. 
and/or MISty MOUNTAIN TRADING Co. PACA Docket No. 
2-4977. Failure to establish breach of contract—Rep- 
aration awarded 

*ELLIS, CHESTER PRINCE d/b/a C.D. ELLIS ComMPpaANy v. DAIL 
Hupson; RAY SYKES AND SON PRODUCE, INC.; and H&S Pro. 
DUCE. PACA Docket No. 2-5485. Dismissal—Settle- 
ment between parties 

Foster, WILLIAM R., d/b/a WILLIAM R. FOSTER SALES COMPANY v. 
JAROSZ PRODUCE Farms, INC. PACA Docket No. 
2-4687. Order on Reconsideration 


*Current months March-April 1980 decisions. 





340 CUMULATIVE LIST OF DECISIONS REPORTED 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Proceedings—Cont.: 


*FRESCO INTERNATIONAL, INC. v. FRED E. CARTER CoM. 
PANY. PACA Docket No. 2-5463. Oral contract, 
breach of—Damages—Reparation 

GARIN COMPANY, THE, v. MAURER FRUIT AND VEGETABLE CoM. 
PANY. PACA Docket No. 2-5510. Admission of li- 
ability 

*GENBROKER CORPORATION t/a GENERAL BROKERAGE Co. v. FORT 
LAUDERDALE PRODUCE, _ INC. PACA Docket No. 
2-5534. Dismissal—Failure to establish claim 

*GrIFFIN & BRAND OF MCALLEN, INC. v. ACE BROKERAGE Co., 
Inc. PACA Docket No. 2-5420. Failure to pay full 
purchase price—Reparation awarded 

*GROWERS EXCHANGE, INC. v. WETTERAU, INCORPO. 
RATED. | PACA Docket No. 2-5431. Burden of proof, 
failure to establish—Dismissal 

*HarRIS, CHESTER S., d/b/a HARRIS ORCHARD v. FARWEST FRUIT 
Factors, Inc. and/or NORTHWEST FRUIT SALES 
INC. PACA Docket No. 2-5467. Failure to pay—Dis- 
missal as to one respondent—Reparation awarded 

*HARVEST FRESH PRODUCE, INC. v. CLARK-EHRE PRODUCE 
Co. PACA Docket No. 2-5375. Reparation awarded 

HARVEY KAISER, INC v. RAYMOND BOLZAN, INC. PACA Docket 
No. 2-4618; RAYMOND BOLzAN, INC. v. HARVEY KAISER, 
INC. PACA Docket No. 2-4673. Contract price— 
Failure to pay—Set-Off—Failure to prove—Reparation 
awarded in Docket No. 2-4618 
Burden of proof—Failure to meet—Contract, absence 
of—Dismissal of complaint in Docket No. 2-4673 
Prevailing party—Award of fees and expenses in con- 
nection with oral hearing 
Stay order, pending filing of petition for reconsidera- 


*Dismissal on motion of complainant 
*J. A. Woop Company v. BIRMINGHAM PRODUCE, INC. 
Docket No. 2-5457. Dismissal on motion of complain- 


JAMES MACCHIAROLI Fruit Co. v. BEN Gatz Co. PACA 
Docket No. 2-4871. Order of dismissal, parties reached 
settlement 

*LAMANTIA-CULLUM-COLLIER & Co., INc. v A. J. TEBBE & SONS 
COMPANY. PACA Docket No. 2-5357.  Set-Off— 
Counterclaim—Agent, failure to establish—Broker— 
Buyer—Consignment, authorization established—Express 
warranty, breach of, failure to establish—Reparation 
awarded 


*Current months March-April 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 341 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 


Reparation Proceedings—Cont.: 


*LINDEMANN Farms, Inc. v. P. TAvILLA Co., INC. PACA 
Docket No. 2-5480. Consignment, established—F reight 
charges, normal and proper expense—Dismissal 

Louis Caric & Sons v. BEN GATz Co. PACA Docket No. 
2-4712. Stay order, pending issuance of further order . 
Extension of Stay order 
*Maaic VALLEY PRODUCE, INC. v. ART KRAMER’S PRODUCE BUYING 
SERVICE, INc. PACA Docket No. 2-5464. Contract, 
established—Contract price, liable for—Damages, failure to 
establish—Counterclaim—Reparation awarded 
*Stay order, pending issuance of further order 
*MAINLINE Potato Co., INc. v. TRIPLE R SALES OF DALLAS, INC. 
and CHARLES EUGENE PARISH. PACA Docket No. 
2-5441. Delivered sale—Damages, failure to prove— 
Failure to pay—Reparation awarded 
MARTINSON Bros. OAKES FARMS v. LESTER VANDERBERT d/b/a 

PALISADES SALES & SERVICE. PACA Docket No. 

2-5348. Breach of contract—Damages, failure to estab- 

lish—Dismissal 
MEL FINERMAN CO., v. GARRETT-HOLMES 

INC. PACA Docket No. 2-5444. Rejection—Author- 

ity of broker—Failure to establish breach of contract................... 286 
THE NUNES COMPANY, INC. v. SUNBURST PRODUCE COMPANY, 

Inc. PACA Docket No. 2-5539. Reparation award— 

Admission of liability 
PaRIS FooDS CORPORATION v. FINER Foops SALES COMPANY, 

INC. PACA Docket No. 2-5514. Reparation award— 

PLCUM IGRI IY OF HAIG ooo, <sa;~, solders Nicer ove Wintec wletertuv ct ofale-oaleis,cse, trae nee 
PARKER FRuIT CORPORATION v. JOSEPH BUCHWALD & SONS, 

INC. PACA Docket No. 2-5482. Dismissal, settle- 

ment between parties 
PERKEL, VERL, v. FARWEST Fruit Factors, INC. and/or NORTH- 

WEST FRUIT SALES, INC. PACA Docket No. 

2-5440. Order Dismissing Petition to reopen after de- 

AP EANEN S28 eed ia, aw are ec Se 4, Po econ oe err er ocr re een rh as al Cae an Sear 319 
Potato SALES, INC. v. JACK M. PALMER. PACA Docket No. 

2-5325. Failure to establish breach of contract—Dis- 

missal 

*R. M. GeRAWAN Co., INC. v. SQUILLANTE & ZIMMERMAN SALES, 
Inc., a/tla Smmons & FRENCH. PACA Docket No. 
2-5452. Broker—Contract of guarantee, failure to 
prove—Dismissal— Reparation awarded 

READY PAc Propuce, INC. v. MAURER Fruit & VEGETABLE 
Co. PACA Docket No. 2-5508. Admission of liabil- 


*Current months March-April 1980 decisions. 





342 CUMULATIVE LIST OF DECISIONS REPORTED 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decision—Cont. 


Reparation Proceedings—Cont.: 


Rosko Propuck Company, INc. v. CARPENTER MARKETING, 
Inc PACA Docket No, 2-5234 Breach of con- 
tract—Failure to pay—Damages . 

SAHARA PACKING COMPANY v.  ROZAK'S 
INC. PACA Docket No. 2-5448 Failure to prove 
breach of contract—Failure to pay—Reparation awarded 

SALINAS LETTUCE FARMERS COOPERATIVE v. LARRY OBER Co., INC. 
or H.M. Suteip, IN PACA Docket No. 2-4047. 
Purchaser—actual—Rejection—ineffective—Suitable —ship- 
ping condition—breach of warranty of—Damages—mea- 
sure of—Dismissal ; Shatin 

* SALINAS LETTUCE FARMERS COOPERATIVE v. L. CHARLES JOHNSON, 
INC PACA Docket No, 2-53885 Broker, failure to 
prove—Breach of contract, failure to prove—Damages, fail- 
ure to prove—Failure to pay—Reparation awarded ..... 

SENINI ARIZONA, INC, v. FISHER Foops, INc. PACA Docket No. 2- 
5471. Rejection without reasonable cause—Resale on con- 
signment—Deficit—Reparation awarded ..........0cce cece eevee eee 275 

Suriver, HENRY F., v. MARKET PRE-Pak, INc. PACA Docket No. 
2-4872 and SHRIVER, LARRY K, v. MARKET PRE-PAK, INC. 
PACA Docket No, 2-4875. Failure to establish breach of 
contract—Violation of Section 2 of the Act—Damages— 
Reparation awarded 
*Stay order, pending issuance of further order 

“SOUTHLAND Propuce Co. v. MAUI Wowek, Inc. PACA Docket 
No. 2-5453. Acceptance—Contract, failure to prove breach 
of—Damages, spoilage of product, failure to prove—Con- 
tract price, failure to pay in full—Counterclaim, dis- 
missed—Reparation awarded 

“SOUTHLAND PRODUCE COMPANY d/b/a SOUTHLAND DISTRIBUTING 
Co., v. Fr, LAUDERDALE Propucr, INc. PACA Docket No. 2- 
5479. Reparation awarded 

TRUMAN Hicks Farms, INc. v. House oF Goop CELERY, INC. 
PACA Docket No, 2-5386, Failure to make good delivery— 
Amended contract—Damages—Deduction—Reparation 
awarded 

Victor D. BENDEL COMPANY v. PELTZ & Sons, INc. PACA Docket 
No. 2-5333. Cancelled Contract—Brokerage fee—Failure 
to pay 

WESTERN CoLD STORAGE Company, INC. v. LEO H. SCHONES AND 
NortHwest Fruit SALES, INc. PACA Docket No. 2-5211. 
Order Dismissing Petition to Reopen and for Rehearing 

WHOLESALE PRODUCE SupPLy, INC. v. MYRON M. Karz, d/b/a Po. 
TATO House. PACA Docket No. 2-5278. Oral con- 
tract—Burden of proof—Failure to pay 
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CUMULATIVE LIST OF DECISIONS REPORTED 343 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
Reparation Proceedings —Cont. 


*ZAMBITO, CHARLES F. d/b/a ZAMBITO PRODUCE SALES v. HousE OF 
Goop CELERY, INc. PACA Docket No, 2-5377 Fail- 
ure to pay full amount—Reparation awarded . 


AGRICULTURE DECISIONS 


Reparation Default Proceedings (RD): 


A. L. BACHMAN PropuckE Co. v. CHARLES N. SIMEONE d/b/a THE 
Fruit BASKET PACA Docket No. RD-79-153. De- 
fault ... ; 

Ack Tomato Co., INc 
HecTorR OSUNA, et al PACA Docket No. RD-79- 
160. Default 

Ace Tomato Co., IN¢ 
Hector OSUNA, et al. PACA Docket No 
164. Default .. 

*AcEe ToMATO Co., INC. v 
Hector OSUNA, et al. PACA Docket No. RD-79- 
173, Default 

Ack Tomato Co., INc. v. SANFORD PRODUCE COMPANY, 
INC, PACA Docket No. RD-79-97, Default 

Acosta Groves v. D. V. Propucrk Corp. PACA Docket No. 
RD-79-78. Stay order—pending issuance of further or- 
GOP sccm 


“ADMIRAL PACKING COMPANY v. MIRANDO—FORSOME Foops 
Corp. PACA Docket No. RD-79-196. Default 

*AGRI-EMPIRE v. RuDY MENDEZ, JR. d/b/a Ruby MENDEZ PRO 
DUCE. PACA Docket No. RD-79-193. Default 

*AGRI SALES v. ELIZAR OZUNA, HERIBERTO OSUNA and HECTOR 
Osuna, etal. PACA Docket No. RD-79-200. Default 

"AGRI SALES v. Rupy MENDEZ, JR. d/b/a Ruby MENDEZ PRO 
DUCE. PACA Docket No. RD-79-203. Default 

ANDREW SmrrH Co. v. GLENCOE Foops, INC. PACA Docket 
No. RD-79-101. Default 

* ASSOCIATED POTATO GROWERS, INC. v. STANLEY Foops CoRPORA- 
TION. PACA Docket No. RD-79-237. Default 

AzTECA SALES Co. v, AGUILAR PRODUCE, PACA Docket No. 
RD-79-167. Default 

*BAGLEY, GAILIAN D., JR. d/b/a BAGLEY PRODUCE COMPANY ov. 
RAYMOND E. Sutton d/b/a Buppy SUTTON. PACA Docket 
No. RD-79-243. Default 

*BARDIN BROTHERS PRODUCE Co., INC. v. GREER Bros. DIST., 
INC. PACA Docket No. RD-79-207. DOING. 65k reeks eee SG 504 
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344 CUMULATIVE LIST OF DECISIONS REPORTED 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
Reparation Default Proceedings (RD) Cont.: 


BarR PACKING COMPANY v. RupDY MENDEZ, JR. d/b/a Ruby 
MENDEZ PRODUCE. PACA Docket No. RD-79- 
134. Default 

* BFF Foops Propucts t/a BELLINGHAM FROZEN Foops, INC. v. AL- 
PINE FROZEN FOoops. PACA Docket No. RD-79- 
247. POUR ic hs Si nie sree og Mia eGee Seatac ne ee wo ena ats cls f 

BLANFORT, INC. v. RUDY MENDEZ, JR. d/b/a RUDY MENDEZ PRo- 
DUCE. PACA Docket No. RD-79-138. Default 

BLANFORT, INC. v. RUDY MENDEZ, JR., d/b/a RUDY MENDEZ PRo- 
DUCE. PACA Docket No. RD-79-139. Default 

BLugE Key Growers, INC. v. WINSTON CARTER, d/b/a CARTERS 
WHOLESALE Fruit & PRODUCE INSTITUTIONAL PRODUCTS, 
altla PRODUCE WORLD. PACA Docket No. RD-79- 
1138. Default 

*Bos JONES FarMS, INC. v. GENE GUICE & Son, INC. 
Docket No. RD-79-251. Default 

Bup ANTLE, INC. v. B & B PRODUCE PROCESSORS, INC. 
Docket No. RD-79-29. Default 

Bup ANTLE, INC. v. BEXAR PRODUCE Co., INC. PACA Docket 
No. RD-79-115. Default 

*Bup-RicH Potato, INC. v. MAURER FRUIT AND VEGETABLE 
Co. PACA Docket No. RD-79-165. Default 

C & G ONION Co., INC., v. BETTER Foops, INc. PACA Docket 
No. RD-79-162. Default 

CALIFORNIA PRODUCE DISTRIBUTORS, INC. v. LONE STAR FRESH 
Fruir & VEGETABLE Co. PACA Docket No. RD-79- 
130. Default 

CHARLES WETEGROVE Co., INC. v. WILEY L. SEVERT, d/b/a SEVERT 
& SONS PRODUCE. PACA Docket No. RD-79- 
133. Default 

*CHARLIE Cox FARMS, iNC. v. MIRANDO-FORSOME Foops 
CORP. PACA Docket No. RD-79-216. PBB E bet. setts oy nhac OOe. 

CROSETTI FROZEN Foops, INC. v. UNIVERSAL SEAFOOD TRADING, 
Inc. d/b/a MOREHEAD SEAFOOD. PACA Docket No. 
RD-79-148. Default 

*CUMBERLAND FARM Propucts, INC. v. NINA M. WILSON d/b/a Sr- 
LECT TOMATO Co. PACA Docket No. RD-79- 
246. Default 

D MB PackinG CorpP., a/t/a DIMARE BROTHERS, INC. OF CALIFOR- 
NIA v. GLENCOE Foops, INC. PACA Docket No. RD-79- 
123. Default 

DALGETY Foops v. UNIVERSAL SEAFOOD TRADING, INC., d/b/a 
MorREHEAD SEAFOOD. PACA Docket No. RD-79- 
143. Default 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Default Proceedings (RD) Cont.: 


*D’ArRIGO Bros. Co. OF CALIFORNIA v. MIRANDO-FORSOME Foops 
Corp. PACA Docket No. RD-79-221. Default 

DEL Rey BROKERS, INC. v. GULF COAST PRODUCE DISTRIBUTORS, 
INC. PACA Docket No. RD-79-125. Default 

Dicks, FURMAN HamILTOoNn, d/b/a F. H. Dicks v. GREER Bros. Dis- 
TRIBUTING, INC. PACA Docket No. RD-79- 
108. Default 

* DOUGLASS, SIDNEY LANIER, d/b/a S. L. DouGLAS v. RUDY MENDEZ, 
JR. d/b/a RupDY MENDEZ PRODUCE. PACA Docket No. 
RD-79-179. DIPS ONAN Fe hh, <A etre oe ee 8 ye es eye ek Ce ee 501 

*E. VEGA & SONS PRODUCE v. TOLENTO PRODUCE. PACA 
Docket No. RD-79-255. Default 

Ep GIVEN, INC. v. ALFIE PRODUCE CorP. PACA Docket No. 
RD-79-124. Default 

ELLSWORTH, ELMER F., d/b/a ELLSWORTH PRODUCE, v. 
FADAL, d/b/a FADAL FRESH Fruit & PRODUCE Co. PACA 
Docket No. RD-79-75. Stay order, pending issuance of 
further order 
Order reopening after default (under new docket num- 
ber - PACA Docket No. 2-5535) 

ELLSWORTH, ELMER F., d/b/a ELLSWORTH PRODUCE v. URBAS, INC. 
tla SOUTHERN PRODUCE Co. PACA Docket No. RD- 
79-110. Default 

*FARM MARKET SERVICE, INC. v. Ceci. DAVIS PRODUCE, 
INC. PACA Docket No. RD-79-204. Default 
*ForD, MALVIN G., d/b/a MALVIN ForD PRODUCE v. JAMES BROS. 
WHOLESALE Foop & Propuce, INc. PACA Docket No. 
RD-79-190. Default 
*ForpD, MALVIN G., d/b/a MALVIN ForD PRODUCE v. TERRI E. SMITH 
d/b/a SmitH TOMATO DistRIBUTORS, No. Two. PACA 
Docket No. RD-79-242. RAOEOEY Coie LO RA eee beaten in ee 

G & G PRODUCE v. GREER Bros. DIst., INC. PACA Docket No. 

RD-79-158. Default 
*G & G PRODUCE v. JAMES Bros. WHOLESALE Foop & PRODUCE, 

INC. PACA Docket No. RD-79-187. RIG  o orcle cc pote aie eerie 497 
*GARDEN-FRESH Goops, INC. v. AMERICAN PRODUCE 

DIST. PACA Docket No. RD-79-205. Detqale s 25.05. ners eo ene 
*GARIN COMPANY, THE, v. MIRANDO-FORSOME FoopDs 

Corp. PACA Docket No. RD-79-184. Default 
*GATEWAY POTATO SALES v. CHICAGO PRODUCE  DISTRIBU- 

TORS. PACA Docket No. RD-79-235. Default 

GOLD COAST PACKING, INC. v. RUDY MENDEZ PRODUCE. PACA 
Docket No. RD-79-155. Default 
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346 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
Reparation Default Proceedings (RD) Cont.: 


GouGH, LAWRENCE WALTER, d/b/a GOUGH FARMS, v. QUISQUEYA 
TROPICAL PRODUCE, INC. PACA Docket No. 
RD-79-140. Default 

*GRANADA MARKETING INC. v. ELIZAR OZUNA, HERIBERTO OSUNA 
and HeEcToR OSUNA, et al. PACA Docket No. 
RD-79-181. Default 

*GREENBELT FARMS, INC. v. WAYNE CUSIMANO, INC. 

Docket No. RD-79-244. Default 

* GRIFFIN-HOLDER Co. v. WAYNE CUSIMANO, INC. PACA Docket 
No. RD-79-253. Default 

GRIMMWAY FARMS v. ORA CorP. PACA Docket No. RD- 
79-119. Default 

*GROWERS EXCHANGE, INC. v. MIRANDO-FORSOME FOoops 
Corp. PACA Docket No. RD-79-185. Default 

GROWERS MARKETING SERVICE, INC. v. SOMERSIDE EXPRESS AND 
PRODUCE. PACA Docket No. RD-79-121. Default . 

H. SCHNELL & CoMPANY, INC. v. FILIGREE Foops, INc. PACA 
Docket No. RD-79-84. Default 

*H. Y. MINAMI & Sons v. Ruby MENDEZ, JR. d/b/a RuDY MENDEZ 
PRODUCE. PACA Docket No. RD-79-202. Default . 

HAROLD CRAWFORD Co., INC. v. ALFIE PRODUCE CorP. PACA 
Docket No. RD-79-116. Default 

*HARPER & BATEMAN PICKLE Co., INC. v. TAST-TEE PICKLE & 
CONDIMENT, INC. PACA Docket No. RD-79- 
186. Default 

HESSER Bros., a/t/a HELSEY ORCHARDS, v. BILLY H. ALLISON, 
d/b/a BILLY ALLISON. PACA Docket No. RD- 
79-100. Default 

HOMESTEAD TOMATO PACKING Co., INC. v. H & P PRODUCE, INC., 
and/or Ceci. DAvIS PRopbuUCcE, INC. PACA Docket No. 
RD-79-144. Default 86 

*“HOVERSEN & Sons v. L. W. ALDRICH AND Co. INC. PACA 
Docket No. RD-79-220. OB RNN os 2% cle Gi. by eae eree fs inl Ae Me 505 

HuBerT H. NALL Co., INC. v. ALFIE PRODUCE Corp. PACA 
Docket No. RD-79-105. Default 719 

InN Foops, INc. v. UNIVERSAL SEAFOOD TRADING, INC. d/b/a 
MOREHEAD SEAFOOD. PACA Docket No. 
RD-79-142. Default 

J.A. Woop Co.-Vista, INc. v. RupDY MENDEZ PRO- 
DUCE. PACA Docket No. RD-79-156. Default 

* JP Sates, INc. v. MOHAWK PRODUCE CORPORATION. PACA 
Docket No. RD-79-169. Default 

J.S. McManus PropucE Co. v. WAYNE’ CUSIMANO, 
INC. PACA Docket No. RD-79-128. Default 
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CUMULATIVE LIST OF DECISIONS REPORTED 347 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Default Proceedings (RD) Cont.: 


* JIMMY GRIZZARD SALES INC. v. ADAM BLALOCK TOMATO Com- 
PANY. PACA Docket No. RD-79-223. ERNUME ee do te ee 506 
JOE PHILLIPS, INC. v. RICHARD D. FAMULARO, d/b/a THE PRODUCE 
TREE. PACA Docket No. RD-79-106. Default 
JOEY'S BROKERAGE OF SYRACUSE, N.Y., INC. v. ALFIE PRODUCE 
CorP. PACA Docket No. RD-79-129. Default 
JOHN INGLIS FROZEN Foops COMPANY v. ALPINE FROZEN 
Foops. PACA Docket No. RD-79-99. Default 
* JOHN LIVACICH PRODUCE INC. a/t/a Vista SALES v. BEXAR PRO- 
DUCE Co., INC. PACA Docket No. RD-79- 
250. BR OUE se BeOS, cose ose ee tate gS Ree Ceo acta cor ts 
*KinGc SALAD Avocapo Co., INc. v. RuDY MENDEZ PRO. 
DUCE. PACA Docket No. RD-79-178. RISING finda Sale cee sansa 501 
*KInGS CANYON Fruit SALES Corp. v. RUDY MENDEZ, JR. d/b/a 
RupDY MENDEZ PRODUCE. PACA Docket No. 
RD-79-192. Default 
KOPHAMER FARMS v. WAYNE CUSIMANO, INC. PACA Docket 
No. RD-79-154. Default 
LEE HAMBLIN COMPANY v. B & B_ PRODUCE PROC. 
ESSoRS, INC. PACA Docket No. RD-79-96. Default 
*Let-Us-PAK v. MIRANDO-FORSOME Foops_ Corp. PACA 
Docket No. RD-79-198. Default 
LYNN JOSEPHSON PRODUCE, INC. v. BETTER Foops, INC. 
Docket No. RD-79-109. Default 
M AND M Tomato Co., INc. v. LONE STAR FRESH Fruit & VEGE- 
TABLE Co. PACA Docket No. RD-79-159. Default 
*Maal, INc. v. ELIZAR OZUNA, HERIBERTO OSUNA and HECTOR 
OsuNA, et al. PACA Docket No. RD-79- 
201. Default 
*MANN, GERALD E., v. ELISEO SOTO. PACA Docket 
RD-79-225. Default 
MAPES PACKING CORPORATION v. LEWIS, LTD., t/a GREEN ‘N’ 
THINGS. PACA Docket No. RD-79-141. Default 
*McDONALD TOMATOES uv. COLUMBIA-FoopDS & PRODUCE, 
INC. PACA Docket No. RD-79-210. Default 
*McNAMARA, ROBERT J., v. WATERMILL Export, INC. 
Docket No. RD-79-233. Default 
* MENDELSON-ZELLER Co., INC. v. ELIZAR OZUNA, HERIBERTO OSUNA 
and Hector OSUNA, et al. PACA Docket No. RD- 
79-180. Default 
* MENDELSON-ZELLER Co., INC. v. RUDY MENDEX PRODUCE. 
PACA Docket No. RD-79-191. Default 
*MEYER, ROBERT LEROY, d/b/a MEYER TOMATOES v. S. W. PRO. 
DUCE, INC. PACA Docket No. RD-79-208. DCtAGNG sek Moe f 
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348 CUMULATIVE LIST OF DECISIONS REPORTED 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Default Proceedings (RD) Cont.: 


Mives, WILiAM C., v. QUISQUEYA TROPICAL PRODUCE, 
INC. PACA Docket No. RD-79-112. Default 
* MILLS DISTRIBUTING COMPANY v. GLENCOE Foops, INC. 
Docket No. RD-79-209. Default 

*MiLLs DISTRIBUTING COMPANY v. RUDY MENDEZ PRO. 

DUCE. PACA Docket No. RD-79-177. Default 
MonTerEY BAY PACKING Co. v. ELIZAR OZUNA, HERIBERTO OSUNA 

and Hector OsuNA, et al. PACA Docket No. 

RD-79-171. DOBEAONE ie id eis hos ee is eRe Miah Pane ee 
MUTUAL VEGETABLE SALES v. MAURER FRUIT AND VEGETABLE 

Co. PACA Docket No. RD-79-126. Default 

*MUTUAL VEGETABLE SALES v. MIRANDO-FORSOME FOoops 
Corp. PACA Docket No. RD-79-197. Default 

*N.P. Deoupes, INc. v. CoLuMmBIA-Foops & “PRODUCE, 
INC. PACA Docket No. RD-79-194. 

O. P. MurpHy Propuce CompPaANy, INC. a/t/a O. P. MurPHY & 
Sons v. ELizAR OZUNA, HERIBERTO OSUNA and HECTOR 
OsuNA, et al., PACA Docket No. RD-79- 
239. BREEN asco tals he cary Gee asi falas es Pe Re eh arto 508 

*O. P. MurpHy PropucE ComPANY, INC. a/t/a O. P. MurPHY & 
Sons v. MIRANDO-FORSOME Foops Corp. PACA Docket 
No. RD-79-229. Default 

OAKFIELD & ELBA GROWERS, INC. v. DIRECT PRODUCE Co., DIVvI- 
SION Factors, INC. PACA Docket No. RD- 
79-132. Default 

* OKANOGAN GROWERS UNION v. ELIZAR OZUNA, HERIBERTO OSUNA 
and Hector OsuNA, et al. PACA Docket No. RD- 
79-213. Default 

*OKkRAY Propuce Co., INc. v. CHICAGO PRODUCE DISTRIBU- 
TORS. PACA Docket No. RD-79-234. POBLOUIG Ca sen ios « wells aed COE 

ORANGE Co. OF FLORIDA, INC. v. GREER Bros. DISTRIBUTING, 
INC. PACA Docket No. RD-79-98. Default 

OsuitaA, INC. v. GLENCOE Foops, INc. PACA Docket No. 
RD-79-137. Default 

PACIFIC PACKING CoMPANY v. H & P Propuce, INC. and/or CECIL 
DAVIS PRODUCE, _ INC. PACA Docket No. RD- 
79-145. Default 

PAPAZIAN DISTRIBUTING Co., INC. v. ALFIE PRODUCE 
Corp. PACA Docket No. RD-79-114. Default 
* PARKER, JIM d/b/a JIM PARKER PRODUCE FARMS v. GREER BROS. 
Dist. PACA Docket No. RD-79-189. Default 

PATTERSON FROZEN Foops, INC. v. UNIVERSAL SEAFOOD TRADING, 
Inc. d/b/a MOREHEAD SEAFOOD. PACA Docket No. 
RD-79-163. Default 
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CUMULATIVE LIST OF DECISIONS REPORTED 349 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Default Proceedings (RD) Cont.: Page 


PHILADELPHIA PRODUCE CREDIT AND COLLECTION BUREAU v. BUD'S 
PRODUCE, _ INC. PACA Docket No. RD-79- 
157. BNSTRGEG oc tie. cia oo eee aE Oe ee ee ee ee a 320 
* PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. JOHN E. 
HOckING, JR. d/b/a VAN DOREN PRODUCE Co. PACA 
Docket No. RD-79-188. Default 
PREMIUM ELKTON POTATOES, INC. v. CARPENTER MARKETING, 
INC. PACA Docket No. RD-79-43. Civil Suit— 
PMI ning ie «usar Beane cos aloe ANS Re TED LTE Co REN na We ea 324 
PROGRESSIVE GROVES, INC. v. BEXAR PRODUCE CoO., 
INC. PACA Docket No. RD-79-152. RNIN 6 oo a red Bena me eno 320 
R.B. Topp Propuce Co., Inc. v. JOHN DIGORGE. PACA 
Docket No. RD-79-50. Dismissal—settlement between 
parties 
*R & S oF Fiormpa, Inc. v. Tast-TEE PICKLE & CONDIMENT, 
INC. PACA Docket No. RD-79-245. De hes elena he as oi ee 
*Rocky PRoDUCE INC. v. JIM MocerI& SonINc. PACA Docket 
No. RD-79-249. MNF RANEN Nac Se crsiceieconk ay ieucee thse 1m STN TR ae eh aes ee 
*ROGERS PRODUCE Co. v. DIRECT PRODUCE Co., DIVISION FACTORS, 
INC. PACA Docket No. RD-79-236. DONATES sic co ac tats & hata oe 508 
Roy, EARL J., v. GEORGE BRANCH, d/b/a THUNDERBIRD TRANSPOR- 
TATIONCO. PACA Docket No. RD-79-122. Default 
ROYAL PACKING Co. v. STANLEY FooDS CORPORATION. PACA 
Docket No. RD-79-146. Default 
*RUSSELL, E. Victor, d/b/a RUSSELL PRODUCE Co. v. JEROME N. 
Davis d/b/a JERRY DAVIS WHOLESALE PRODUCE 
Co. PACA Docket No. RD-79-182. DIGIERUN oo cas Siew Cidaraten ce 
* RUSSELL, E. Victor, d/b/a RUSSELL PRODUCE Co. v. DIRECT PRO- 
DUCE Co., Division Factors, INC. PACA Docket No. 
RD-79-230. DIOL s. stel'si my Ghar s eis bh bie eas RR RRA ae op Cert ec 
RYAN PoTATO COMPANY v. GLENCOE Foops, INC. 
Docket No. RD-79-127. Default 
*SAHARA PACKING COMPANY v. ELIZAR OZUNA, HERIBERTO OSUNA 
and Hector OsuNA, et al., PACA Docket No. 
RD-79-172. DOIG cscs cos cs soe ts, «ce eae aa os ae ee eh al oe 
SALINAS LETTUCE FARMERS CORPORATION v. MAURER FRUIT AND 
VEGETABLE CO. PACA Docket No. RD-79- 
117. Default 
SALINAS MARKETING COOPERATIVE v. ELIZAR OZUNA, HERIBERTO 
OsuNA and Hector Osuna, et al., PACA Docket No. 
RD-79-161. Default 
SAMPSON PRODUCE Co., INC. v. CHICAGO PRODUCE DISTRIBU- 
TORS. PACA Docket No. RD-79-120. Default 
*SAMSEL, RALPH CHAPMAN d/b/a RALPH SAMSEL COMPANY v. 
MIRANDO-FORSOME Foops Corp. PACA Docket No. 
RD-79-231. DIAGN. ogo tre ee La are e oe ee 507 
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350 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Default Proceedings (RD) Cont.: 


*SANTO TOMAS PRODUCE ASSOCIATION v. ELIZAR OZUNA, 
HERIBERTO OsUNA and Hector OSUNA, et al., PACA 
Docket No. RD-79-232. Default 

*SENINI ARIZONA, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
Hector OSUNA, et al., PACA Docket No. RD- 
79-175. Default 

*SHAVER ENTERPRISES, INC., DIVISION OF, t/a SHAVER & SON 
PropucE Co., v. LONE STAR FRESH FRUIT & VEGETABLE 
Co. PACA Docket No. RD-79-211. Default 

Sx L's PackInG Company, INc. v. H & P PRODUCE, 
INC. PACA Docket No. RD-79-149. Default 

SOUTHLAND PRODUCE Co., a/t/a KEYSTONE PRODUCE Co., v. 
CAAMANO BROTHERS WHOLESALE. PACA Docket No. 
RD-79-135. Default 
*Denial of Motion to Reopen Default Order (dated 
March 25, 1980) 

*Denial of Motion to Reopen Default Order (dated April 
28, 1980) 

*SOUTHLAND PRODUCE COMPANY a/t/a SOUTHLAND DISTRIBUTING 
Co. uv. MIRANDO-FORSOME Foops Corp. PACA Docket 
No. RD-79-195. Default 

*STRUBE CELERY & VEGETABLE Co. v. L. W. ALDRICH AND Co., 
INC. PACA Docket No. RD-79-183. Default 

Sun Harvest, Inc. v. AARON SALADS. PACA Docket No. 
RD-79-150. Default 

*SuN Harvest, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HecTtoR OSUNA, et al., PACA Docket No. RD- 
79-170. Default 

*SUPERIOR FARMING COMPANY tv. ELIZAR OZUNA, HERIBERTO 
OsuNA and Hector Osuna, et al., PACA Docket No. 
RD-79-176. Default 

SWEETHEART FRESH TOMATO, INC. v. MAURER FRUIT AND 
VEGETABLE Co. PACA Docket No. RD-79-118. De- 


SWEETHEART MELONS GARDENS, INC. v. ELISEO SOTO. 
Docket No. RD-79-168. Default 

*T. J. Power & CoMPANY v. WAYNE CUSIMANO, INC. 
Docket No. RD-79-238. Default 

*“TENNECO WEST, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HECTOR OSUNA, et al., PACA Docket No. 
RD-79-199. Default 

*TeEX-SANDIA, INC. v. JULIAN J. SUAREZ d/b/a INTERNATIONAL 
PRODUCE DISTRIBUTORS. PACA Docket No. RD- 
79-227. Default 


“Current months March-April 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Default Proceedings (RD) Cont.: 


THomAS, Dick, d/b/a THOMAS PRODUCE v. WAYNE CUSIMANO 
INC. PACA Docket No. RD-79-104. Default 

TOUCHSTONE & ASSOCIATES v. BEXAR PRODUCE CO., 
INC. PACA Docket No. RD-79-107. Default 

*TURLOCK SEED & BROKERAGE Co. v. JAMES D. MICKELSON d/b/a P 
& D MELONS. PACA Docket No. RD-79-217. De- 


*Ucon PropucE Inc. v. GuLF Coast Propuce ODIST., 
INC. PACA Docket No. RD-79-215. Default 

*Ucon PRODUCE INC. v. HIALEA PRODUCE Co. PACA Docket 
No. RD-79-214. Dismissal, settlement between parties 

UnrreD Potato DistriBUTORS, INC. v. LARRY HACKETT, d/b/a 
FRESH CuT SALADS. PACA Docket No. RD- 
79-151. Default 

* UNIVERSAL FRuIT COMPANY, INCORPORATED v. L. W. ALDRICH AND 
Co., INC. PACA Docket No. RD-79-219. BIOORG 6. >< os viene eae, 505 

VAL-MEX Fruit ComPANY, INC. v. Two BROTHERS PRODUCE Co., 
INC. PACA Docket No. RD-79-103. Stay order, 
pending bankruptcy resolution 

VALLEY ONIONS, INC. v. Two BROTHERS PRODUCE Co., 
INC. PACA Docket No. RD-79-102. Stay order, 
pending bankruptcy resolution 

*Vanco Propucts Co., INC. v. GARDEN PRODUCE COMPANY, 
INC. PACA Docket No. RD-79-218. Default 

VAUGHN RUE PropUCE Co., INC. v. CHICAGO PRODUCE 
DISTRIBUTORS. PACA Docket No. RD-79-136. De- 


VENEZIA Bros. INC. v. SANFORD PRODUCE COMPANY, 
INC. PACA Docket No. RD-79-166. RICO iis hate Sala tale tee 

*W.G. “JACK” AVERITT BROKERAGE Co., INC. v. ELIZAR OZUNA, 
HERIBERTO OSUNA and Hector Osuna, et al., PACA 
Docket No. RD-79-174. Default 

*W.W. Ropcers & Sons’ Propuce, INc. v. ADAM 
SALAZAR. PACA Docket No. RD-79-240. Default 

*“WENDZEL, ALTON C., a/t/a GREG ORCHARDS v. THOMAS R. 
BARNARD d/b/a BARNARD APPLE & CHERRY SALES. PACA 
Docket No. RD-79-224. Default 

WEsT VALLEY v. BINGO DISTRIBUTORS, INC. and/or SOUTHWINDS 
TRADING Co. PACA Docket No. RD-79-147. De- 


*WESTERN TOMATO GROWERS & SHIPPERS INC. v. BIRMINGHAM 
ProbUCcE, INC. PACA Docket No. RD-79-226. De- 


“Current months March-April 1980 decisions. 
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POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 


*RANBAR PACKING COMPANY, _ INC. PPIA Docket No. 
Withdrawal and denial of inspection service—Con- 


VIRUS-SERUM-TOXIN ACT OF 1913 


AGRICULTURE DECISIONS 


*SmitH KLINE CORPORATION AND NORDEN LABORATORIES, 
SUBSIDIARY VST Docket No. 3. False advertising— 
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(No. 19,730) 


In re KING MEAT COMPANY. —_FSQS Docket No. 4. _ Decision issued 
April 9, 1980. 


REMAND ORDER 


Dorothea A. Baker, Administrative Law Judge. 
Marshall Marcus, for complainant. 
Alvin F. Howard, Los Angeles, Calif. for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


REMAND ORDER 


This is a disciplinary proceeding under the Agricultural Marketing Act 
of 1946, as amended (7 U.S.C. 1621 et seqg.), in which Administrative 
Law Judge Dorothea A. Baker filed an Initial Decision and Order on 
September 20, 1979, dismissing the complaint. 

Complainant appealed to the Judicial Officer, to whom final ad- 
ministrative authority has been delegated to decide the Department’s 
cases subject to 5 U.S.C. 556 and 557 (7 CFR 2.35). 

Respondent allegedly violated the regulations (7 CFR 2853.104) by re- 
moving the yield grade designations from arm chucks which had not 
been “substantially trimmed of external fat.” Complainant relied on an 
instruction which was not published in the Federal Register, but which 
was brought to respondent’s attention, which in effect defines sub- 
stantially trimmed as trimmed so that the fat “does not exceed %4” in 
thickness at any point.” 

Judge Baker did not give the instruction binding effect, holding 
(Initial Decision, 25-26): 


In the subject case to conclude that the implementing instruc- 
tions or guidelines had the force and effect of law, would 
amount to ad hoc rule making. This is an adversary proceeding 
and there is insufficient evidence and representations herein to 
make it a rule making proceeding binding upon those in the in- 
dustry, who are subject to Federal grading of beef. 


This was error. It is settled that an interpretative rule includes one 
which expresses an agency’s view of the definition of a term in a regula- 
tion, and interpretative rules are not subject to the notice and opportuni- 
ty for comment provisions applicable to substantive rules. Pacific Gas & 
Electric Co. v. FPC, 506 F.2d 33, 37, n. 14 (D.C. Cir. 1974); Continental 
Oil Co. v. Burns, 317 F. Supp. 194, 196-200 (D. Del. 1970). 

In addition, even “if a matter is not published in the Federal Register, 
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a person is still bound if he has ‘actual and timely notice of the terms 
thereof.’ 5 U.S.C. 552 (a) (1) (1970).” Timber Access Industries Co. v. 
United States, 553 F.2d 1250, 1255 (Ct. Cl. 1977). Accord: St. Elizabeth 
Hospital v. United States, 558 F.2d 8, 12-13 (Ct. Cl. 1977). 

It is well settled that an agency’s interpretation of its regulations is 
controlling unless it is plainly erroneous or inconsistent with the regula- 
tions. Bowles v. Seminole Rock Co., 325 U.S. 410, 413-414 (1975); FCC 
v. Broadcasting Co., 309 U.S. 134, 148, n. 6 (1940); Norwegian Nitrogen 
Products Co. v. United States, 288 U.S. 294, 325 (1933); Allen M. Camp- 
bell Co. Gen Con. v. Lloyd Wood Construction Co., 446 F.2d 261, 265 
(5th Cir. 1971); United Truck Lines v. ICC, 189 F.2d 816, 817 (9th Cir. 
1951), cert. denied, 342 U.S. 830; L. Gillarde Co. v. Joseph Martinelli & 
Co., 169 F.2d 60, 60-61 (1st Cir. 1948), cert. denied, 335 U.S. 885; Arm- 
strong Co. v. Walling, 161 F.2d 515, 517 (1st Cir. 1947); Superior Pack- 
ing Co. v. Porter, 156 F.2d 193, 195 (8th Cir. 1946), cert. denied, 329 
U.S. 788; Bowles v. Mannie & Co., 155 F.2d 129, 133 (7th Cir. 1946), 
cert. denied, 329 U.S. 736; Bowles v. Cudahy Packing Co., 154 F.2d 891, 
892 (3rd Cir. 1946). 

Accordingly, the matter should be remanded to Judge Baker for recon- 
sideration, giving full force and effect to the instruction referred to 
above, unless it is determined that the instruction is plainly erroneous or 
inconsistent with the regulations. 

An interpretation would be plainly erroneous if it were capricious or 
unreasonable, and, therefore, the parties should be free on remand to in- 
troduce evidence in this respect. The administrative instruction is pre- 
sumptively valid and, therefore, respondent should have the initial bur- 
den of introducing evidence in this respect. 

In addition, the proceeding should be remanded for the purpose of re- 
ceiving further evidence as to whether the arm chucks were subprimal 
cuts. Judge Baker found that they were (Finding 15). If that finding is 
correct, the complaint must be dismissed (see Request for Supplemental 
Brief from Complainant filed January 9, 1980). However, the record on 
this point is not adequate to resolve this key issue, and it is in the public 
interest to have additional evidence as to this matter. See, In re Union- 
ville Sales Co. (Remand Order), 38 Agric Dec 1207, 1209-1210 (1979); 
Western Iowa Farms Co v. Sioux City Stock Yards (Remand Order), 38 
Agric Dec 209, 210 (1979), appeal docketed; In re Arab Stock Yard, Inc., 
37 Agric Dec 293, 308 (1978); In re Corona Livestock Auction, Inc. 
(Order Overruling Objections), 36 Agric Dec 1166, 1169 (1977), (Deci- 
sion) 36 Agric Dec 1285, 1313-1314 (1977), revd on other grounds, 607 
F.2d 811 (9th Cir. 1979); In re Petro, 16 Agric Dec 901, 902 (1957). 

As to this issue, it is the administrative construction that arm chucks 
are not subprimal cuts within the meaning of the regulations. That ad- 
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ministrative construction was brought to respondent’s attention. Hence, 
this administrative construction must also be followed unless it is plain- 
ly erroneous or inconsistent with the regulations. 


ORDER 


The Initial Decision filed in this proceeding on September 20, 1979, is 
vacated and the proceeding is remanded to the Administrative Law 
Judge with directions to reopen the hearing to receive additional evi- 
dence, as set forth herein, and to file a new Initial Decision on the basis 
of such evidence and consistent with this Order. Insofar as practicable, 
this proceeding should be given priority over other matters and con- 
cluded as soon as practicable. 


(No. 19,731) 


In re WILLIAM H. HuTTON. I& G Docket No. 63. Order issued April 9, 
1980. 


AMENDED ORDER 


Marshall Marcus, for complainant. 
Michael J. McCabe, San Diego, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


AMENDED ORDER 


An appeal having been filed in this proceeding in the United States 
District Court for the Southern District of California to review the Deci- 
sion and Order filed herein on February 23, 1979, and an agreement 
having been reached for settlement purposes only, that the respondent 
would immediately withdraw his appeal, with prejudice, and the Judi- 
cial Officer would amend his Order, it is ordered that: 

The benefits of federal meat grading and acceptance services provided 
under the Agricultural Marketing Act of 1946, as amended, are with- 
drawn from and denied to respondent William H. Hutton, for a period of 
10 years, retroactively from the date of the complaint in this matter, 
October 29, 1976. However, such withdrawal and denial shall be sus- 
pended provided respondent William H. Hutton does not, for the term of 
this Order, become an officer, director, partner, substantial investor or 
supervisor in any establishment requiring federal meat grading and ac- 
ceptance services; and provided further, that respondent, William H. 
Hutton does not assume, for the term of this Order, any employment or 
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do any acts that would entail direct or indirect review of federal meat 
grading and acceptance determinations and activities. 
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(No. 19,732) 


In re DR. CLARK H. SHINGLER. VA Docket No. 13. Decision issued 
March 27, 1980. 


Consent Order—Suspension 


Where respondent consented to the issuance of an order suspending respondent’s veteri- 
nary accreditation from June 1, 1980 through August 29, 1980. 


Jerry L. Medley and Elna K. Barnet, attorneys for complainant. 
John R. Rogers, Ashburn, Ga. for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the regulations governing the 
Accreditation of Veterinarians and Suspension or Revocation of Such 
Accreditation (9 CFR 160.1 et seq.) by a Complaint filed by the Ad- 
ministrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, alleging that the respondent willfully vio- 
lated the regulations. This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to this proceeding 
(7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Dr. Clark H. Shingler, hereinafter referred to as the respondent, is 
an individual residing at U.S. 41 South, Ashburn, Georgia, 31714. 

2. Respondent is now, and at all times material herein was, a Doctor 
of Veterinary Medicine and an Accredited Veterinarian in the State of 
Georgia, under the provisions of Title 9, Code of Federal Regulations, 
Parts 160-162. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 
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ORDER 


Respondent’s veterinary accreditation is hereby suspended from June 
1, 1980 through August 29, 1980. 

This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the day this order is served upon re- 
spondent. 
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(No. 19,733) 


In re MARSHALL RESEARCH ANIMALS, INC. AWA Docket No. 121. De- 
cision issued March 3, 1980. 


CONSENT ORDER 


Where respondent consented to the issuance of an order to cease and desist from transport- 
ing live animals in primary enclosures lacking adequate space for normal body 
movement. 


Alexandra Maravel, for complainant 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


CONSENT DECISION 


This is a proceeding under the Animal Welfare Act, as amended (7 
U.S.C. 2131 et seq.), hereinafter referred to as the “Act.” A complaint is- 
sued by the Administrator of the Animal and Plant Health Inspection 
Service pursuant to the Act and the applicable Rules of Practice (7 CFR 
1.130 et seg.) was served upon the respondent named herein. This deci- 
sion is entered pursuant to the consent decision provision of the Rules of 
Practice (7 CFR 1.138). 

Respondent admits jurisdiction and the findings of fact set forth here- 
in. Respondent waives a hearing and further procedure in this matter 
and consents to the issuance of this decision agreed upon between the 
parties for the purpose of settling this matter. 


FINDINGS OF FACT 


1. Marshall Research Animals, Inc., herein referred to as “respond- 
ent,” is a corporation with offices in North Rose, New York, the address 
of which is Box 91, Rural Route 1, North Rose, New York 14516. 

2. At all times material herein respondent was licensec as a Class A 
dealer under the Act. Respondent’s license No. 21AP was issued on May 
25, 1974. 


CONCLUSIONS 


Respondent’s admission of jurisdiction and the parties’ consent to the 
issuance of this decision without further procedure warrant the entry of 
such decision in this matter. 
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ORDER 


Respondent, its agents and employees, directly or indirectly through 
any corporate or other device, in connection with its business as a dealer 
under the Act, shall cease and desist from transporting live animals in 
primary enclosures which are not sufficiently large to insure that each 
animal contained therein has sufficient space to turn about freely in a 
standing position using normal body movement, to stand and sit erect, 
and to lie in a natural position, which spatial requirements are contained 
in the regulations issued pursuant to the Act. (9 CFR 3.12(c) ) 

This decision shall have the same force and effect as a decision entered 
after full hearing. It shall be final and effective upon issuance. 

We hereby consent to the entry of the foregoing Decision. 


(No. 19,734) 


In re DONNA FOWLER. AWA Docket No. 118. Decision issued March 6, 
1980. 


Consent Order—Revocation 


Where respondent consented to the issuance of an order to remove all dogs from premises 
within 60 days. Respondent's license shall be revoked. 


Ronald K. Silver, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


CONSENT ORDER 


This is a proceeding under the Animal Welfare Act, as amended (7 
U.S.C. 2131 et seq.), hereinafter referred to as the Act. A complaint is- 
sued by the Administrator, Animal and Plant Health Inspection Service, 
pursuant to the Rules of Practice Governing Formal Adjudicatory Pro- 
ceedings Instituted by the Secretary under Various Statutes (7 CFR 
1.130 et seq.), hereinafter referred to as the Rules of Practice, was 
served upon the respondent named herein. This decision is entered pur- 
suant to the consent decision provision of the Rules of Practice (7 CFR 
1.138). 

The respondent admits the jurisdictional facts alleged. Respondent 
waives a hearing and further procedure in this matter and consents to 
the issuance of this decision agreed upon between the parties. 
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FINDINGS OF FACT 


1. Respondent Donna Fowler is an individual whose address is Route 
1, Cincinnatti, lowa 52549. At all times material herein respondent was 
licensed as a Class A dealer under the Act and was engaged in the busi- 
ness of breeding, raising, and selling dogs. 

2. On May 18, 1976 a Consent Order was signed by Administrative 
Law Judge, Dorothea Baker in LAWA Docket No. 52, In re Donna Fowl- 
er, which was personally served on the respondent May 24, 1976. LAWA 
Docket No. 52 arose out of the same facilities which are the subject mat- 
ter of this case. Said Consent Order stated, among other things, that: 


Respondent, her agents and employees, directly or indirectly 
through any corporate or other device, in connection with her busi- 
ness as a dealer under the Act, shall cease and desist from: 

2. Housing dogs in facilities which are not structurally sound and 
maintained in good repair to protect the animals from injury, to 
contain the animals, and to restrict the entrance of other animals. 

3. Failing to construct and maintain interior building surfaces of 
indoor housing facilities so that they are substantially impervious to 
moisture and may be readily sanitized. 


* * * 


7. Failing to provide primary enclosures that are structurally sound 
and maintained in good repair to protect the dogs from injury, to 
contain them, and to keep predators out. 


* * 


11. Failing to remove excreta from primary enclosures as often as 
necessary to prevent contamination of the dogs or cats contained 
therein and to reduce disease hazards and odors. 

12. Failing to sanitize primary enclosures for dogs often enough to 
prevent an accumulation of debris or excreta or a disease hazard, 
and to sanitize such enclosures at least once every two weeks as re- 
quired by the regulations. 

15. Failing to keep her dealer premises clean and in good repair in 
order to protect the animals from injury and to facilitate the pre- 
scribed husbandry practices set forth in the standards and to keep 
such premises free of accumulations of trash. 


* * * 


3. On March 8, 1977 and on March 29, 1978 the respondent received 
a copy of the regulations and standards contained in Title 9, Chapter 1, 
Subchapter A of the Code of Federal Regulations and agreed to comply 
with said regulations and standards. 
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4, On March 29, 1978, respondent’s animal facilities were inspected 
by the Animal and Plant Health Inspection Service. The following viola- 
tions of the regulations and standards were noted in the inspection re- 

ort: 

7 a. The housing facilities were not kept in good repair so as to be sub- 
stantially impervious to moisture and to be capable of being readily sani- 
tized, as required by section 3.2 (d) (9 CFR 3.2 (d) ). 

b. Excreta had not been removed from the cages as required by sec- 
tion 3.7 (a) and (b) (9 CFR 3.7 (a) and (b) ). 

5. Respondent received a copy of the report of the March 29, 1978 in- 
spection on March 29, 1978. 

6. On September 13, 1978 respondent’s animal facilities were in- 
spected by the Animal and Plant Health Inspection Service. The follow- 
ing violations of the regulations and standards were noted in the inspec- 
tion report: 

a. Structures and primary enclosures were not structurally sound 
and were not kept in good repair as required by section 3.1 (a) and 3.4 (a) 
(9 CFR 3.1 (a) and 3.4 (a) ). 

b. Excreta and waste had not been removed from pens and nest 
boxes as required by section 3.1 (d) and 3.7 (a) and (b) (9 CFR 3.1 (d) and 
3.7 (a) and (b) ). 

c. The facility had papers, trash and dirt accumulated in a manner 
prohibited by section 3.7 (d) (9 CFR 3.7 (d) ). 

d. Several dogs appeared in need of veterinary care which was not 
being provided as required by section 3.10 (9 CFR 3.10). 

7. Respondent received a copy of the report of the September 13, 
1978 inspection on September 13, 1978. 

8. On October 12, 1978 respondent’s animal facilities were inspected 
by the Animal and Plant Health Inspection Service. The following viola- 
tions of the regulations and standards were noted in the inspection re- 
port: 

a. Structures and primary enclosures were not structurally sound 
and in good repair. Also exposed nails exposed the animals to injury, all 
this in violation of section 3.1 (a) and 3.4 (a) (9 CFR 3.1 (a) and 3.4 (a) ). 

b. Indoor housing facilities did not have adequate ventilation as re- 
quired by section 3.2 (b) (9 CFR 3.2 (b) ). 

c. The interior surfaces of the indoor housing facilities were not sub- 
stantially impervious to moisture as required by section 3.2 (d) (9 CFR 
3.2 (d) ). 

d. Excreta and waste had not been removed from wire floors and 
wood slats, and from dog boxes as required by section 3.7 (a) and (b) (9 
CFR 3.7 (a) and (b) ). 

e. The facility had papers, trash and dirt accumulated in a manner 
prohibited by section 3.7 (d) (9 CFR 3.7 (d) ). 
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f. Several dogs appeared in need of veterinary care which was not 
being provided as required by section 3.10 (9 CFR 3.10). 
9. Respondent received a copy of the report of the October 12, 1978 
inspection on October 12, 1978. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1-9 herein, re- 
spondent violated conditions 2, 3, 7, 11, 12 and 15 of the cease and de- 
sist order served on respondent May 24, 1976. Respondent has further 
violated the regulations and standards of the Act. 


ORDER 


Respondent is ordered to remove (and not restock or receive) all dogs 
from her premises within 60 days of the effective date of this order ex- 
cept those dogs which are kept as personal pets. In no event shall the 
number of adult dogs remaining be greater than two. The only non-adult 
dogs that are to be kept will be the progeny of the above-mentioned two 
adult dogs. Proper records of disposition shall be kept for all dogs re- 
moved from the premises within the above 60 days. Sixty days after the 
effective date of this order respondent’s license #42-JO shall be revoked. 
Respondent shall not purchase, acquire, sell or dispose of any dog nor act 
as a dealer as defined until or unless licensed by USDA. No new license 
shall be issued respondent unless respondent makes application and 
demonstrates full compliance with the Act and the regulations and 
standards issued thereunder and in no case shall respondent be issued a 
license within 1 year of the effective date of this order. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 


(No. 19,735) 


In re DAVID R. MEEKS, d/b/a M&M PET FARM AND ZoO. AWA Docket 
No. 124. Decision issued March 14, 1980. 


Consent order — Suspension — Civil Penalty 


Where respondent consented to the issuance of an order to cease and desist from violating 
the Animal Welfare Act. Respondent’s dealer’s license is suspended for 60 days and 
respondent is assessed a civil penalty. 
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Patricia V. Fettmann, for complainant. 
David F. Anderson, Spartanburg, S. C., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Administra- 
tor, Animal and Plant Health Inspection Service, United States Depart- 
ment of Agriculture, charging that respondent willfully violated the Act 
and the regulations and standards issued thereunder (9 CFR Parts 1, 2, 
and 3). This decision is entered pursuant to the consent decision provi- 
sions of the Rules of Practice applicable to these proceedings (9 CFR 4.2; 
42 FR 10959 and 7 CFR 1.138; 42 FR 745) after a partial hearing was 
held in Spartanburg, South Carolina, on February 12, and 13, 1980. 

The respondent admits all the jurisdictional allegations contained in 
paragraphs 2, 3, and 4 of Complaint, specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, and consents and agrees, for the purpose of settling 
this proceeding, to the entry of this decision. 

Complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. David R. Meeks, d/b/a M&M Pet Farm and Zoo, hereinafter re- 
ferred to as the respondent, is an individual whose mailing address is 
Route 1, Box 351, Wellford, South Carolina 29835. 

2. The respondent, at all times material herein, was: 

(a) Engaged in the business of exhibiting to the public, for com- 
pensation, animals purchased in commerce. 

(b) Licensed as a Class B dealer under the Act and regulations issued 
by the Secretary of Agriculture. 

3. At the time of licensing under the Act, the respondent was ap- 
prised of the provisions of the Act and the regulations and standards and 
agreed in writing to comply with their provisions. 

4. During the period of May 8, 1979, June 6, 1979, and July 8, 1979, 
respondent exhibited animals, as that term is defined by section 2 (g) of 
the Act (7 U.S.C. 2132 (g)), on his premises. The premises were in- 
spected on the above listed dates by USDA veterinarians who de- 
termined said premises to be in violation of the Act and the regulations 
and standards issued thereunder, in the following respects: 

(a) Failure to provide for the removal and disposal of animal and 
food wastes so as to minimize vermin infestation, odors, and disease haz- 
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ards (sections 3.75 (d) and 3.100 (d) of the standards (9 CFR 3.75 (d) and 
3.100 (d) ) ). 

(b) Failure to provide a suitable method for the rapid elimination of 
excess water in compliance with applicable federal, state, and local laws 
and regulations relating to pollution control or the protection of the en- 
vironment (sections 3.77 (d) and 3.102 (c) of the standards (9 CFR 
3.77 (d) and 3.102 (c) ) ). 

(c) Failure to clean and sanitize the enclosures sufficiently often so 
as to prevent disease hazards or accumulation of debris or excreta (sec- 
tions 3.81 (a), 3.81 (b) (2), 3.106 (a), and 3.106 (b) of the standards (9 
CFR 3.81 (a), (b) (2) and 3.106 (a), (b) ) ). 

(d) Failure to maintain the housing facilities structurally sound, 
clean, and in good repair to protect the animals from injury and to facili- 
tate the prescribed husbandry practices (section 3.81 (c) of the standards 
(9 CFR 3.81 (c) ) ). 


CONCLUSION 


Respondent’s admission of all the jurisdictional allegations contained 
in the complaint and the parties’ consent to the issuance of this Consent 
Decision warrants the entry of this decision in this matter. 


ORDER 


Respondent, David R. Meeks, his agents and employees’, directly or in- 
directly or through any devise, shall cease and desist from violating the 
Animal Welfare Act, as amended (7 U.S.C. 2131 et seq.) and the regula- 
tions and standards issued thereunder (9 CFR Parts 1, 2, and 3). 

Respondent David R. Meeks’ Class B dealer’s license is hereby 
suspended commencing March 15, 1980, for a period of 60 days, and 
continuing thereafter until respondent is in compliance with the Act. 

Respondent, David R. Meeks, is assessed a civil penalty of $300.00 
which shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Patricia V. Fettmann, 
Office of the General Counsel, Room 2014, South Building, United 
States Department of Agriculture, Washington, D.C., within thirty (30) 
days from the date this order becomes effective. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 
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(No. 19,736) 


In re WILLIS VAN WYK and CYNTHIA VAN WYK, d/b/a VAN WYK 
KENNELS. AWA Docket No. 130. Decision issued March 28, 1980. 


Consent — Cease and desist — Suspension 


Where respondents consented to the issuance of an order to cease and desist from violating 
the Animal Welfare Act and respondents’ license is suspended for 75 days and 
thereafter until in compliance with the Act. 


Patricia V. Fettmann, for complainant. 
Respondents, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Administra- 
tor, Animal and Plant Health Inspection Service, United States Depart- 
ment of Agriculture, charging that respondents willfully violated the 
Act and the regulations and standards issued thereunder (9 CFR Parts 1, 
2, and 3). This decision is entered pursuant to the consent decision provi- 
sions of the Rules of Practice applicable to these proceedings (9 CFR 4.2; 
42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondents admit all the jurisdictional allegations contained in 
paragraph 1 (a), (b), and (c) of the Complaint, specifically admit that the 
Secretary has jurisdiction in this matter, neither admit nor deny the re- 
maining allegations, and consent and agree, for the purpose of settling 
this proceeding, to the entry of this decision. 

Complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Willis Van Wyk and Cynthia Van Wyk, hereinafter referred to 
as the respondents, are individuals doing business as Van Wyk Kennels, 
with its principal place of business located at Rt. 4, Pella, lowa 50219. 

(b) The respondents, at all times material herein, were: 

(1) Licensed as Class A dealers under the Act. 
(2) Selling dogs in commerce, as defined by sections 2 (c) and (f) of 
the Act (7 U.S.C. 2132 (c) and (f) ). 

(c) At that time of licensing under the Act, the respondents were ap- 
prised of the provisions of the Act and the regulations and standards and 
agreed in writing to comply with their provisions. 

2. On November 15, 1979, respondents’ premises were inspected and 
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respondents were found to have violated the Act, and the regulations 
and standards, in the following respects: 

(a) Failing to provide for the removal and disposal of animal and 
food wastes so as to minimize vermin infestation, odors, and disease haz- 
ards in violation of section 3.1(d) of the standards (9 CFR 3.1(d) ). 

(b) Failing to clean and sanitize the enclosures sufficiently often so 
as to prevent disease hazards or accumulation of debris or excreta, in 
violation of sections 3.7 (a), 3.7 (b), and 3.7 (c) of the standards (9 CFR 
3.7 (a), (b), and (c) ). 

(c) Failing to maintain the housing facilities structurally sound, 
clean, and in good repair to protect the dogs from injury, and to contain 
them, in violation of sections 3.1 (a) and 3.4 (a) (1) of the standards (9 
CFR 3.1 (a) and 3.4 (a) (1) ). 

(d) Failure to construct and maintain primary enclosures to enable 
the dogs to remain dry and clean, in violation ef section 3.4 (a) (ii) of the 
standards (9 CFR 3.4 (a) (ii) ). 

(e) Failure to construct and maintain the interior building surfaces 
of indoor housing facilities so that they are substantially impervious to 
moisture and can be readily sanitized, in violation of section 3.2 (d) of 
the standards (9 CFR 3.2 (d) ). 

(f) Failure to store food in facilities which adequately protect such 
supplies against infestation or contamination by vermin, in violation of 
section 3.1 (c) of the standards (9 CFR 3.1 (c) ). 


CONCLUSIONS 


Respondents’ admission of all the jurisdictional allegations contained 
in the Complaint and the parties’ consent to the issuance of this Consent 
Decision warrants the entry of this decision in this matter. 


ORDER 


Respondents, their agents and employees, directly or indirectly, or 
through any device, shall cease and desist from violating the Animal 
Welfare Act, as amended (7 U.S.C. 2131 et seq.), and the regulations and 
standards issued thereunder (9 CFR Parts 1, 2 and 3). 

Respondents’ Class A dealer’s license is hereby suspended commencing 
March 28, 1980, for a period of 75 days, and continuing thereafter until 
respondents are in compliance with the Act. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 
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(No. 19,737) 


In re VERNON FOSTER. HPA Docket No. 136. Decision issued January 
22, 1980. 


Showing and exhibition of sored horse — 
Civil penalty of $6,000 — Default 


Respondent violated the act by allowing the entering, showing and exhibiting of a sored 
horse. Respondent is assessed a civil penalty. 


Patricia V. Fettmann, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under the Horse Protection Act as amended (15 
U.S.C. 1821 et seq.) hereinafter referred to as the Act. It was instituted 
by a complaint filed by the Acting Administrator, Animal and Plant 
Health Inspection Service, United States Department of Agriculture. 
The complaint alleges that respondent violated sections 5 (2) (D) and sec- 
tion 5 (7) of the Act (15 U.S.C. 1824 (2) (D) and 1824 (7) ) by allowing the 
entering, showing, and exhibiting of a sored horse and by allowing the 


exhibiting of said horse with a prohibited foreign substance. 

Copies of the complaint and Rules of Practice governing proceedings 
under the Act were personally served upon respondent on October 18, 
1979, by registered mail in accordance with 7 CFR 1.147 (b). Re- 
spondent was informed in the complaint and letter of service that an an- 
swer should be filed within twenty (20) days of service, and that failure 
to file an answer to the allegations in the complaint would constitute an 
admission of such allegations and waiver of hearing. The time for filing 
an answer to the complaint has run. 

Such failure to answer constitutes an admission of all the allegations 
in the complaint and a waiver of hearing. The following Decision and Or- 
der is issued without further investigation or hearing pursuant to sec- 
tion 1.39 of the Rules of Practice Governing Formal Adjudicatory Pro- 
ceedings Instituted by the Secretary (7 CFR 1.139). 


FINDINGS OF FACT 


1. Vernon Foster, hereinafter referred to as respondent, is an in- 
dividual whose mailing address is c/o Masterpiece Finishing Company, 
P.O. Box 1708, Dalton, Georgia 30720. 

2. Respondent, at all times material herein, was the owner of the 
horse “Pride’s Touch of Class”. 
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3. (a) Respondent allowed “Pride’s Touch of Class” to be entered, 
shown, and exhibited on or about August 28, 1978, at the Tennessee 
Walking Horse Futurity at Shelbyville, Tennessee. 

(i) At the time “Pride’s Touch of Class” was entered, shown, and 
exhibited, said horse was sore as that term is defined in section 2 (3) of 
Act (15 U.S.C. 1821 (8) ). 

(ii) “Pride’s Touch of Class” was sore, as that term is defined in 
section 2 (3) of the Act (15 U.S.C. 1821 (3) ), as a result of the application 
of chemical agents and use of mechanical devices in such a way as to 
cause the horse to suffer, or could reasonably be expected to cause the 
horse to suffer physical pain or distress, or inflammation or lameness, 
when walking, trotting, or otherwise moving. 

(b) Respondent allowed “Pride’s Touch of Class” to be entered, 
shown, and exhibited on or about September 23, 1978 at the Walking 
Horse Owner’s Association Show at Louisville, Kentucky. 

(i) At the time “Pride’s Touch of Class” was entered, shown, and 
exhibited, said horse was sore as that term is defined in section 2 (3) of 
the Act (15 U.S.C. 1821 (3) ). 

(ii) When exhibited, “Pride’s Touch of Class” bore a substance on 
its pastern which the Secretary prohibits by section 11.2 (c) of the regu- 
lations (9'CFR 11.2 (c) ). 

(iii) “Pride’s Touch of Class” was sore, as that term is defined in 
section 2 (3) of the Act (15 U.S.C. 1821 (3) ), as a result of the application 
of chemical agents and use of mechanical devices in such a way as to 
cause the horse to suffer, or could reasonably be expected to cause the 
horse to suffer, physical pain or distress, or inflammation of lameness, 
when walking, trotting, or otherwise moving. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2 and 3 herein, 
respondent has violated sections 5 (2) (D) and 5 (7) of the Act (15 U.S.C. 
1824 (2) (D) and 1824 (7) ). 

Congress has found that the practice of soring horses for the purpose 
of affecting their natural gait is a cruel and inhumane treatment of such 
animals, and that sored horses compete unfairly with horses which are 
not sored. Respondent’s failure to file an answer in accordance with the 
Rules of Practice constitutes an admission of all the allegations of the 
complaint and a waiver of hearing pursuant to section 1.139 of the Rules 
of Practice (7 CFR 1.139). The actions of respondent in allowing the re- 
peated entering, showing, and exhibiting of a sored horse constitutes a 
serious violation of the Act and the regulations which, in light of all the 
facts and circumstances herein, warrants the imposition of a $6,000 civil 
penalty. 
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ORDER 


Respondent, Vernon Foster, is assessed a civil penalty of $6,000 which 
shall be payable by certified check or money order to the Treasurer of 
the United States and forwarded to Patricia V. Fettmann, Office of the 
General Counsel, United States Department of Agriculture, Washing- 
ton, D.C. within thirty (30) days from the date this order becomes ef- 
fective. 

Copies hereof shall be served upon the parties, and this order shall be- 
come effective 35 days after service hereof upon respondent unless an 
appeal is filed pursuant to section 1.145 of the Rules of Practice (7 CFR 
1.145). [The Decision and Order became final on March 3, 1980. — Ed.] 


(No. 19,738) 


In re JERRY SEAL and HOWARD ROBERTS. HPA Docket No. 78. Deci- 
sion issued April 9, 1980. 


Showing, exhibiting sored horse — 
Civil Penalty — Default 


Respondent, Jerry Seal, violated the act in connection with the showing and exhibition of a 
sored horse. Respondent is assessed a civil penalty of $2,000. 


William J. Weber, Administrative Law Judge 
Alexandra Maravel, for complainant. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER AS TO JERRY SEAL 


This is an administrative proceeding for the recovery of civil penalties 
under the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.). On 
January 18, 1980, a default Decision and Order was filed as to re- 
spondent Jerry Seal by Administrative Law Judge William J. Weber 
assessing a $2,000 civil penalty. Judge Weber denied respondent Seal’s 
petition to reopen the proceeding on February 7, 1980. On March 12, 
1980, respondent Seal appealed to the Judicial Officer, to whom final 
administrative authority to decide the Department’s cases subject to 5 
U.S.C. 556 and 557 has been delegated (7 CFR 2.35). ? 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1976 
ed., Appendix, p. 764). The present Judicial Officer was appointed in January 1971, hav- 
ing been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of 
the prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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Respondent’s request for oral argument before the Judicial Officer, 
which is discretionary (7 CFR 1.145 (d) ), is denied since no substantial 
issues are raised on appeal and oral argument would appear to serve no 
useful purpose. 

The default Decision and Order was properly issued in this case and 
there is no basis for setting it aside. Accordingly, the matters raised on 
appeal cannot be considered. See In re Thomaston Beef & Veal, Inc., 39 
Agric Dec (1980). But even if respondent’s contentions could be 
considered, they are without merit. His principal argument is that he 
was not personally involved in the soring of his horse, but it is settled 
that the owner of a horse is responsible for the acts of his trainer. In re 
Purvis, 38 Agric Dec 1271, 1278-1279 (1979); In re Whaley, 35 Agric 
Dec 1519, 1526 (1976). 

Accordingly, the initial Decision and Order is adopted as the final 
Decision and Order, except that the effective date has been changed in 
view of the appeal. 


ADMINISTRATIVE LAW JUDGE’S DECISION 


This is a proceeding under the Horse Protection Act of 1970, as 
amended (15 U.S. 1821 et seq.), hereinafter referred to as the Act, in- 
stituted by a complaint filed by the Administrator, Animal and Plant 


Health Inspection Service, United States Department of Agriculture. 
The complaint alleges that respondent violated section 1824 of the Act 
(15 U.S.C. § 1824) and section 11.2 of the regulations (9 CFR § 11.2). 
The complaint was served on respondent by the Hearing Clerk on May 
30, 1978. 

Respondent was informed in the complaint, and in the service letter, 
that an answer should be filed in accordance with the Rules of Practice 
within twenty days from the date of service, and that the failure to file 
an answer would constitute an admission of the material allegations in 
the complaint. Respondent has not filed an answer within the allotted 
time. 

Accordingly, the material facts alleged in the complaint, which are ad- 
mitted by respondent’s failure to file an answer, are adopted and set 
forth herein as findings of fact. 

This decision and order, therefore, are issued pursuant to section 139 
of the Rules of Practice(7 CFR§ 1.139). 


FINDINGS OF FACT 


1. (a) Respondent, Jerry Seal, is an individual whose address is 342 
Dudley Ave., Mount Airy, North Carolina 27030. 
(b) At all times material herein, Jerry Seal was owner and exhibitor 
of the horse known as “Delight’s Cuttin’ Up.” 
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2. The horse known as “Delight’s Cuttin’ Up” was shown or exhibited 
by respondent on or about November 9, 1976, at the Twentieth Annual 
Southern Championship Charity Horse Show, Montgomery, Alabama, in 
Ciass No. 5, as Entry No. 506. 

3. At the time “Delight’s Cuttin’ Up” was shown at the aforemen- 
tioned horse show, the horse was sored as that term is defined in the Act 
and the regulations. “Delight’s Cuttin’ Up” was sored by the use on the 
forelimbs of the horse of a substance, method, or device, the result of 
which caused, or could reasonably be expected to cause, the horse to suf- 
fer physical pain or distress, inflammation, or lameness when walking, 
trotting or otherwise moving. 

4. With reference to the aforementioned horse show, respondent 
Jerry Seal shipped, transported, moved, or delivered “Delight’s Cuttin’ 
Up” while the horse was sore, with reason to believe that such horse 
might be shown, exhibited, or entered for the purpose of being shown or 
exhibited while it was sore. 

5. Respondent Jerry Seal, owner of the horse, allowed “Delight’s Cut- 
tin’ Up” to be shown and exhibited, and/or entered for the purpose of 
showing or exhibiting, in the aforementioned horse show, while said 
horse was sore. 


CONCLUSIONS 


By reason of the facts enumerated herein, respondent has violated sec- 
tion 1824 of the Act (15 U.S.C. § 1824) and section 11.2 of the regula- 
tions (9 CFR 11.2). Respondent’s failure to file an answer to any allega- 
tion in the complaint constitutes an admission of all the allegations in 
the complaint and a waiver of hearing pursuant to sections 136 (c) and 
139 of the Rules of Practice (7 CFR §§ 1.136 (a), and 1.139). The actions 
of respondent constitute serious violations of the Act and warrant the 
imposition of a civil penalty of $2,000 as provided by the Act (15 U.S.C. 
§ 1825 (b)). 


ORDER 


Respondent is assessed a civil penalty of $2,000 which shall be payable 
to the Treasurer of the United States by certified check or money order, 
and shall be forwarded to John D. Vetne, Office of the General Counsel, 
United States Department of Agriculture, Room 2014, South Building, 
Washington, D.C. 20250, within thirty (30) days from the date this 
order becomes effective. 

This order shall have the same force and effect as if entered after full 
hearing. 

This order shall become effective upon service on the respondent Jerry 
Seal. 
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(No. 19,739) 


In re DAVID CHURCH. HPA Docket No. 120. Decision issued April 25, 
1980. 


Showing and exhibiting sored horse— 
Disqualification—Civil Penalty—Consent 


Where respondent consented to the issuance of an order assessing a civil penalty of 
$500.00. Respondent is disqualified from showing or exhibiting any horse, judging 
or managing any horse show, exhibition, sale or auction for a period of three years. 


Patricia V. Fettmann, for complainant. 
Respondent, prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This is a proceeding under the Horse Protection Act (15 U.S.C. 1821 et 
seq.), hereinafter referred to as the “Act”. A complaint issued by the Ad- 
ministrator, Animal and Plant Health Inspection Service, pursuant to 
the Rules of Practice Governing Formal Adjudicatory Proceedings Insti- 
tuted by the Secretary Under Various Statutes (7 CFR 1.130 et seq.), 
hereinafter referred to as the “Rules of Practice”, was served upon the 
respondent named herein. This decision is entered pursuant to the con- 
sent decision provision of the Rules of Practice (7 CFR 1.138). 

The respondent admits the jurisdictional facts alleged in the com- 
plaint and the findings of fact set forth herein. Respondent waives a 
hearing and further procedure in this matter and consents to the issu- 
ance of this decision agreed upon between the parties for the purpose of 
settling this matter. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent David Church is an individual whose address is Route 
1, Box 186, Williston, Florida 32696. 

2. (a) On or about August 23, 1978, respondent entered, showed, and 
exhibited the horse known as “Lady Kim’s Copy” at the Tennessee Walk- 
ing Horse Futurity in Shelbyville, Tennessee. 

(b) “Lady Kim’s Copy” was exhibited with pads on its front feet in 
which the length of the toe did not exceed the height of the heel by one 
or more inches when measured from the ground to the hairline. 

(c) USDA veterinarians determined that “Lady Kim’s Copy” was 
sore when it was entered, shown, and exhibited on August 23, 1978 at 
the Walking Horse Futurity in Shelbyville, Tennessee. 
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(d) Respondent denies having sored “Lady Kim’s Copy.” 

3. (a) On or about August 26, 1978, respondent entered, showed, and 
exhibited the horse known as “Crown Royal” at the Tennessee Walking 
Horse National Celebration in Shelbyville, Tennessee. 

(b) USDA veterinarians determined that “Crown Royal” was sore 
when it was entered, shown, and exhibited on August 26, 1978 at the 
Tennessee Walking Horse National Celebration in Shelbyville, Tennes- 
see. 

(c) Respondent denies having sored “Crown Royal.” 


CONCLUSIONS 


Respondent’s admission of the jurisdictional facts alleged in the com- 
plaint and the parties’ consent to the issuance of this decision without 
further procedure, warrant the entry of such decision in this matter. 


ORDER 


Respondent David Church is assessed a civil penalty in the amount of 
$500.00. The penalty shall be payable to the Treasurer of the United 
States by certified check or money order forwarded to Patricia V. Fett- 
main, Attorney, Marketing Division, Office of the General Counsel, 
South Building, Room 2014, United States Department of Agriculture, 
Washington, D.C. 20250, within 30 days from the date upon which this 
decision becomes effective. 

Furthermore, respondent David Church is hereby disqualified from 
showing or exhibiting any horse, judging or managing any horse show, 
horse exhibition, or horse sale or auction for a period of three (3) years 
from the date this order becomes effective. 

This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final upon issuance and shall be effective 
upon service of the decision upon respondent. 


ORDER ISSUED BY DOROTHEA A. BAKER, 
ADMINISTRATIVE LAW JUDGE 


(No. 19,740) 


In re VERNON FOSTER. HPA Docket No. 136. Decision issued February 
21,1980. Respondent’s “Motion to Set Aside Default” is denied. 
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COURT DECISION 


NATIONAL BEEF PACKING COMPANY v. SECRETARY OF AGRICULTURE and 
UNITED STATES OF AMERICA. Decided September 13, 1979. 
(USDA P & S Docket No. 4953.) 


UNITED STATES COURT OF APPEALS 
FOR THE TENTH CIRCUIT 


BEFORE CIRCUIT JUDGES McWILLIAMS AND McKAY, 
AND JUDGE MILLER* 


DECISION AND ORDER 


The Judicial Officer of the Department of Agriculture, acting for the 
Secretary of Agriculture, found that National Beef Packing Company, 
Inc., had violated the provisions of sections 202 (a), (b) and (e) of the 
Packers and Stockyards Act of 1921, as amended, by paying “brokerage 
commissions” to employees of Fleming Foods Company for the purpose 
of inducing the employees to make continuing purchases of beef trim- 
mings from National Beef on behalf of Fleming Foods. 7 U.S.C. 
§ 192 (a), (b) and (e). Pursuant to such finding, the Secretary issued a 
cease and desist order directing National Beef to refrain from commit- 
ting further similar violations of the Act. National Beef appeals from 
the cease and desist order. Jurisdiction is based on 28 U.S.C. § 2342 and 
2344. 

Two grounds are urged as reason for vacating the Secretary’s cease 
and desist order: (1) The order itself is not supported by substantial evi- 
dence; (2) the Administrative Law Judge had the matter under submis- 
sion for some 18 months before rendering his decision, and the cease and 
desist order should be set aside because of such delay which is in viola- 
tion of the Administrative Procedures Act, 5 U.S.C. § 551, et seq., and 
the Regulations of the Packers and Stockyards Administration, 9 C.F.R. 
§ 201.1, et seq. Neither of these grounds is availing, and we therefore 
affirm. 

In 1971 two employees of Fleming Foods approached officials of Na- 
tional Beef with an offer to buy beef trimmings on behalf of Fleming 
Foods on the condition that they be given “the usual trade circle pay- 
ment,” meaning fifteen cents per hundredweight of sales, the normal 
meat brokerage fee. Thereafter, from April 6, 1971, until April 6, 1973, 
National Beef made 264 invoiced sales of beef trimmings to Flemings 


*Hon. Jack R. Miller, United States Court of Customs and Patent Appeals, Washington, 
D.C., sitting by designation. 
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Foods. The brokerage fees referred to by the two employees of Fleming 
Foods in their initial conversation with officers of National Beef were 
paid to an entity known as Midwest Selection Service, and over the 
course of time amounted to $15,699.00. Midwest Selection Service had 
been formed without the knowledge of Fleming Foods by the two em- 
ployees who had arranged for the purchase of beef trimmings by Flem- 
ing Foods from National Beef, and the monies remitted by National Beef 
to Midwest Selective Service inured to the benefit of the two employees 
of Fleming Foods. 

National Beef’s defense was that its officers did not know that the 
brokerage fees remitted by it to Midwest Selection Service found their 
way into the pockets of the two employees of Fleming Foods. The Secre- 
tary found, however, that National Beef either knew, or should have 
known, that the brokerage fees thus paid were a form of “commercial 
bribery” designed to reward the two employees of Fleming Foods for 
their continued buying of beef trimmings from National Beef. Specif- 
ically, the Secretary found that a vice-president of National Beef “knew 
from the beginning that the brokerage commission were a thinly pa- 
pered-over cover for commercial bribery to induce and continue the sales 
of meat trimmings to Fleming Foods.” The Secretary further found that 
officials of National Beef had “good reason to question the purpose and 
justification of the brokerage payments they were making” and that 
they had a “positive duty” to inquire, which they did not, if they had 
doubt as to the propriety of such payments. In our view, the record clear- 
ly supports such findings. The fact that National Beef’s officials denied 
knowledge of any wrongdoing does not end the matter. The state of the 
record is such as to permit the inference that they did know that they 
were bribing Fleming Foods’ employees in order that National Beef 
could continue to sell to Fleming Foods. It was, according to National 
Beef officials, a most profitable arrangement for National Beef, even 
though they were paying a brokerage commission on all sales made to 
Fleming Foods. 

On judicial review of the Secretary’s order, we must affirm if the order 
and the findings in support thereof are supported by substantial evi- 
dence. Hyatt v. United States, 276 F.2d 308, 312 (10th Cir. 1960). We 
are not permitted to substitute our judgment for that of the Secretary 
concerning which of various, albeit oppose inferences should be drawn 
from the evidence unless such inferences are unwarranted in law or 
without justification in fact. Butz v. Glover Livestock Comm, 411 U.S. 
182, 185-86 (1973); Aikins v. United States, 282 F.2d 53, 57 (10th Cir. 
1960). We have examined the record as made before the Administrative 
Law Judge, and conclude that the Secretary’s findings are supported by 
substantial evidence. In such circumstance, we should, and do, affirm 
the Secretary’s order. 
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The further argument that the Secretary’s order should be vacated be- 
cause the Administrative Law Judge had the case “under advisement” 
some 18 months before rendering his decision is unavailing. 5 U.S.C. 
§ 555 (b) provides that “within a reasonable time, each agency shall pro- 
ceed to conclude a matter presented to it.” 9 C.F.R. § 202.16 (c) requires 
that a judge’s decision be rendered within a reasonable time. In the in- 
stant case, National Beef concedes that it cannot show “direct prejudice” 
due to the Administrative Law Judge’s delay, other than “normal anx- 
iety” as to the outcome of the case. A showing of prejudice has been held 
necessary before agency action can be set aside for lack of punctuality. 
Chromcraft Corp. v. United States Equal Emp. Op. Comm'n, 465 F.2d 
745, 747-48 (5th Cir. 1972); Kent v. Hardin, 425 F.2d 1346, 1350 (5th 
Cir. 1970). It is of course desirable that Administrative Law Judges, in- 
deed all judges for that matter, render decisions promptly and without 
unreasonable delay. However, there is nothing before us to justify the 
extreme sanction of dismissing this complaint, now determined to be a 
valid one, because of the Administrative Law Judge’s delay in disposing 
of the case. 
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DISCIPLINARY PROCEEDINGS 
(No. 19,741) 


In re CLARENCE “BUTCH” BUSSE, CHARLES RICHARDSON, and IOWA 
COUNTY LIVESTOCK MARKETING CO-OPERATIVE. P&S Docket No. 
5640. Decision issued March 14, 1980. 


Deceptive pretense, fraud or deceit—Misrepresentation—Accounts of Sale 
or Purchase—Cease and desist—Civil penalty—Suspension of registra- 
tion—Consent 


Where respondent, Richardson, consented to an order to cease and desist from engaging in 
any act for the purpose of obtaining money by false or deceptive pretenses in con- 
nection with purchase or sale of livestock; making false, incorrect or inaccurate en- 
tries in accounts; and failing to show true and correct price of livestock. Respondent 
is assessed a civil penalty of $2,000.00 and is suspended as a registrant for four 
months. 


Thomas M. Walsh, for complainant. 
David W. Leifker, Dubuque, Iowa, for respondent Richardson. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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DECISION .WITH RESPECT TO CHARLES RICHARDSON 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that respondent Charles Richardson wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This de- 
cision is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (7 CFR 1.138). 

Respondent Charles Richardson admits the jurisdictional allegations 
in paragraph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Charles Richardson, hereinafter referred to as Rich- 
ardson, is an individual who, at all times material herein, was employed 
as a salaried livestock buyer by Dubuque Packing Company, Dubuque, 
Iowa. Respondent Richardson’s mailing address is 883 White Street, 
Dubuque, Iowa. 

2. Respondent Richardson, while employed by Dubuque Packing 
Company, and during the usual and normal execution of his duties, regu- 
larly purchased livestock in commerce for the purpose of slaughter. 

3. Respondent Richardson is, and at all times material herein was, 
registered with the Secretary of Agriculture as a dealer to buy livestock 
in commerce for slaughter purposes. 


CONCLUSIONS 


Respondent Richardson having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such decision will 
be entered. 


ORDER 


Respondent Richardson, his agents and employees, directly or indi- 
rectly through any corporate or other device, shall cease and desist from: 

(1) Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses or which otherwise operates or would operate as a fraud or 
deceit upon any person in connection with the purchase or sale of live- 
stock; 
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(2) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of business with any person for the 
purpose of aiding or assisting such person to obtain money from the pur- 
chasers of livestock by false or deceptive pretenses or which enables such 
person to engage in a practice which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or sale 
of livestock; 

(3) Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the method or 
procedure by which such livestock was purchased or sold; 

(4) Making or causing to be made false, incorrect, or inaccurate en- 
tries in accounts of sale, buyer invoices, scale tickets, or any other docu- 
ments evidencing or prepared in connection with the purchase or sale of 
livestock; 

(5) Issuing or causing to be issued accounts of sale, buyer invoices, 
scale tickets or any other documents evidencing or prepared in connec- 
tion with the purchase or sale of livestock, which fail to show the true 
and correct price of such livestock, and all other facts necessary to show 
clearly and completely the true nature of each transaction; 

(6) Collecting, or aiding and assisting any person to collect, from the 
purchasers of livestock on the basis of false, incorrect, or inaccurate in- 
voices or accountings; and 

(7) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding, or course of business with any person where- 
by a dealer, packer, or other purchaser of livestock refrains from compe- 
tition with respondent, or respondent leaves any person free from 
competition in connection with the purchase of livestock. 

Respondent Richardson is assessed a civil penalty in the amount of 
$2,000.00, payable by certified check or by money order made to the or- 
der of the Treasurer of the United States. 

Respondent Richardson is suspended as a registrant under the Act for 
a period of four (4) months. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent: Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 

Copies of this decision shall be served upon the parties. 
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(No. 19,742) 


In re C. L. KELLY, JR. P & S Docket No. 5702. Decision issued March 
14, 1980. 


Market agency — Custodial account for shippers’ proceeds — Insufficient 
funds — Failure to pay when due — Checks — Cease and desist — Suspen- 
sion of registration — Consent 


Where respondent consented to the issuance of an order to cease and desist from issuing 
checks in payment of livestock without maintaining sufficient funds and failing to 
remit, when due, net proceeds from sale of livestock. Respondent is suspended as a 
registrant for a period of 30 days and thereafter until solvent. 


Barbara S. Harris, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Deputy Ad- 
ministrator, Packers and Stockyards, AMS, United States Department 
of Agriculture, alleging that the respondent’s financial condition does 
not meet the requirements of the Act and that the respondent wilfully 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. C. L. Kelly, Jr., hereinafter referred to as the respondent, is an in- 
dividual whose business address is R.R. #2, Mt. Sterling, Illinois 62353. 
2. Respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the Brown 
County Livestock Auction, stockyard posted under and subject to the 
provisions of the Act; 

(b) Engaged in the business of buying and selling livestock in com- 
merce for his own account and selling livestock in commerce on a com- 
mission basis; and 





C. L. KELLY, JR. 381 
Cite as 39 A.D. 380 
(c) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce, and as a market agency to sell livestock 
in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, C. L. Kelly, Jr., individually or through any corporate or 
other device, in connection with his activities subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. (a) Failing to deposit in his custodial accounts for shippers’ pro- 
ceeds within the time prescribed by section 201.42 (c) of the regulations 
(9 CFR 201.42 (c) ) and amount equal to the proceeds receivable from the 
sale of consigned livestock; and 

(b) Failing to maintain his custodial accounts for shippers’ proceeds 
in conformity with the provisions of section 201.42 of the regulations (9 
CFR 201.42). 

2. Issuing checks to consignors in payment of the net proceeds due 
from the sale of livestock sold on a commission basis without having and 
maintaining sufficient funds on deposit in the bank account upon which 
such checks are drawn. 

3. Failing to remit, when due, to consignors the net proceeds resulting 
from the sale of livestock sold on a commission basis. 

4. Failing to remit to consignors the net proceeds resulting from the 
sale of livestock sold on a commission basis. 

5. Issuing checks in payment for livestock purchased without having 
and maintaining sufficient funds on deposit in the bank account upon 
which such checks are drawn. 

6. Failing to pay, when due, the full purchase price of livestock. 

7. Failing to pay the full purchase price of livestock. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a dealer 
and market agency subject to the Act, including but not limited to: (a) a 
general ledger of accounts showing all assets, liabilities, income, ex- 
penses and net worth; (b) an accurate dealer purchase and sales journal; 
(c) an adequate cash receipts and disbursements journal; (d) sales in- 
voices; and (e) an adequate record of the purchase and sale of livestock 
purchased from consignments for market support. Respondent shall, at 
reasonable intervals, reconcile his custodial and general bank accounts. 

Respondent is suspended as a registrant under the Act for a period of 
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thirty (30) days and thereafter until he demonstrates that he is no longer 
insolvent and the shortage in his custodial accounts has been eliminated. 
When respondent demonstrates that he is no longer insolvent, and that 
the shortage in his custodial accounts has been eliminated, a supple- 
mental order will be issued in this proceeding terminating this suspen- 
sion after the thirty (30) day period. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent: Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 

Copies of this Decision shall be served upon the parties. 


(No. 19,743) 


In re ROBERT J. RIEDEL, d/b/a GILLETT CATTLE Co., LTD. P & S Docket 
No. 5721. Decision issued March 18, 1980. 


Bonding — Cease and desist — Suspension of registration — Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining a reasonable bond. Respondent is suspended as a registrant un- 
til he complies with the bonding requirement. 


Charlene Rosen, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Acting Deputy Administrator, Packers and Stock- 
yards, Agricultural Marketing Service, United States Department of 
Agriculture, alleging that the respondent, Robert J. Riedel, willfully 
violated the Act and the regulations issued thereunder (9 CFR § 201.1 
et seq.). This decision is entered pursuant to the consent decision provi- 
sions of the rules of practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations of paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
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in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and such purpose only, to the 
entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Robert J. Riedel, hereinafter referred to as the respondent, is an in- 
dividual d/b/a Gillett Cattle Co. with his principal place of business lo- 
cated at Gillett, Texas, and whose business mailing address is Box 193, 
Gillett, Texas 78116. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; 

(b) Engaged in the business of buying livestock in commerce on a 
commission basis; and 

(c) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce, and as a market agency to buy livestock 
in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a reason- 
able bond, or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in compliance with such 
requirements, a supplemental order will be issued in this proceeding 
terminating the suspension. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 19, 744) 


In re SWIFT & COMPANY. P & S Docket No. 5734. Decision issued 
March 18, 1980. 


Weights, false or incorrect — Labels, false or incorrect weight of meat or 
meat food products — Sales invoices — Civil penalty — Consent 


Where respondent consented to the issuance of an order to cease and desist from selling 
meat or meat food products at weights greater than true and correct weights, label- 
ing containers reflecting untrue weights, altering accurate weight on labels, issuing 
sales invoices showing untrue weights of meat or meat food products. Respondent is 
assessed a civil penalty of $2,500.00. 


Kenneth H. Vail, for complainant. 
David Price, Chicago, Il., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act. This decision is en- 
tered pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of. 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Swift & Company, hereinafter referred to as the respondent, is a 
corporation organized and existing under the laws of the State of Dela- 
ware with its principal place of business located at 115 West Jackson 
Boulevard, Chicago, Illinois 60604. 

2. Respondent is, and at all times material herein was, engaged in the 
business of: 

(a) Buying livestock in commerce for purposes of siaughter; and 
(b) Manufacturing or preparing meats or meat food products for 
sale or shipment in commerce. 

3. Respondent is, and at all times material herein was, a packer with- 
in the meaning of and subject to the provisions of the Act. 
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4. Respondent, in connection with its activities as a packer, operates a 
sales unit at Houston, Texas, among other locations throughout the 
United States. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Swift & Company, its officers, directors, agents and em- 
ployees, directly or through any corporate or other device, in connection 
with the sale of meat and meat food products, shall cease and desist 
from: 

1. Knowingly selling meat or meat food products at weights greater 
than their true and correct weights; 

2. Knowingly labeling containers which contain meat or meat food 
products with labels reflecting weights greater than the true and correct 
weights of the meat or meat food products contained therein; 

3. Knowingly altering accurate weight labels on containers which con- 
tain meat or meat food products so as to make such labels reflect weights 
which are greater than the true and correct weights of the meat and 
meat food products contained therein; and 

4. Knowingly issuing or causing to be issued sales invoices or other 
documents showing weights which are greater than the true and correct 
weights of the meat or meat food products reflected therein. 

Provided, however, that no action undertaken in connection with the 
sale of meats and meat food products, the weights of which shall be in 
compliance with variations allowed by state or federal regulations, shall 
be deemed in violation of this order solely as a result of such variations. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ), the re- 
spondent is assessed a civil penalty in the amount of $2,500.00 (Two 
Thousand Five Hundred Dollars). The provisions of this order shall be- 
come effective on the first day after it is served upon the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 19,745) 


In re JAMES L. KNIGHT. P&S Docket No. 5704. Decision issued March 
25, 1980. 


Bonding — Cease and desist — Suspension of 
registration — Civil penalty — Consent 


Where respondent consented to the issuance of an order to cease and desist from engaging 
in any business without maintaining a reasonable bond. Respondent is assessed a 
civil penalty of $350.00 and is suspended as a registrant under the act until he com- 
plies fully with the bonding requirement. 


Charlene Rosen, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Deputy Ad- 
ministrator, Packers and Stockyards, Agricultural Marketing Service, 
United States Department of Agriculture, alleging that the respondent 
willfully violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits the Secretary has jurisdiction in 
this matter, neither admits nor denies the remaining allegations, waives 
oral hearing and further procedure, and consents and agrees, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. James L. Knight, hereinafter referred to as respondent, is an in- 
dividual with his principal place of business located at Frankfort, Ken- 
tucky, and whose business mailing address is Route 7, 168 Strawberry 
Lane, Frankfort, Kentucky 40601. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from engaging in any busi- 
ness in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended and supplemented, and the regulations, 
without filing and maintianing a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 

Respondent is assessed a civil penalty in the amount of $350.00. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in compliance with such 
requirements, a supplemental order will be issued in this proceeding 
terminating the suspension. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 19, 746) 


In re RIVERSIDE MEAT COMPANY, INC. P & S Docket No. 5635. Deci- 
sion issued March 28, 1980. 


Packer — Bonding requirement — Consent 


Where respondent consented to the issuance of an order to cease and desist from purchas- 
ing livestock for slaughter without filing and maintaining a reasonable bond. 


Allan R. Kahan, for complainant. 
Edward Cohen, Philadelphia, Pa., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
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issued thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice applica- 
ble to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Riverside Meat Company, Inc., hereinafter referred to as the re- 
spondent, is a corporation whose mailing address is 111 Harrison Street, 
Riverside, New Jersey 08075, with its principal place of business located 
at Riverside, New Jersey. 

2. Respondent is, and at all times material herein was: 

(a) A packer, within the meaning of and subject to the provisions of 
the Act; and 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device, in connection 
with its operations as a packer, shall cease and desist from purchasing 
livestock for slaughter without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon 
respondent. 
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(No. 19,747) 


In re DAVID E. STEWART and R. H. CLARK. P&S Docket No. 5688. De- 
cision issued March 28, 1980. 


Dealer—Market agency—Bonding requirement—Cease and 
Desist—Suspension—Consent 


Where respondent, David E. Stewart, consented to the issuance of an order to cease and de- 
sist from engaging in business without filing and maintaining a reasonable bond. 
Respondent is suspended as a registrant under the act until he complies fully with 
the bonding requirements. 


Thomas C. Heinz, for complainant. 
Clayton L. Phillips, Jr., Conroe, Tex., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, 
AMS, United States Department of Agriculture, alleging that the re- 
spondents David E. Stewart and R. H. Clark willfully violated the Act 


and the regulations issued thereunder (9 CFR 201.1 et seq.). Upon mo- 
tion of complainant, the complaint was thereafter dismissed as to re- 
spondent R. H. Clark. Therefore, this decision applies only to respondent 
David E. Stewart. This decision is entered pursuant to the consent deci- 
sion provisions of the Rules of Practice applicable to this proceeding (7 
CFR 1.138). 

The respondent David E. Stewart admits the jurisdictional allegations 
in paragraph I of the complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. David E. Stewart, hereinafter referred to as the respondent, is an 
individual who at all times material herein was doing business as Bay 
City Livestock Commission Company, with a principal place of business 
located at Van Vleck, Texas and a mailing address at Box 662, Van 
Vleck, Texas 77482. 

2. Respondent, at all times material herein, was: 
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(a) Engaged in the business of selling livestock in commerce on a 
commission basis; and 
(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to sell livestock 
on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, in connection with his operations under the Act, shall 
cease and desist from engaging in business in commerce in any capacity 
for which bonding is required under the Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements of the Act and the regulations. 
When the respondent has complied with such requirements, a supple- 
mental order will be issued in this proceeding terminating this suspen- 
sion. 

This order will be effective on the sixth day after service of this order 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 19,748) 


In re CONCHO PACKING COMPANY. P & S Docket No. 5693. Decision is- 
sued April 1, 1980. 
Packer—Bonding Requirement—Consent 


Where respondent consented to an order to cease and desist from purchasing livestock for 
slaughter without filing and maintaining a reasonable bond. 


Charlene Rosen and Joanne I. Schwartz, for complainant. 
Guy D. Choate, San Angelo, Tex., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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DECISION 


The Deputy Administrator, Packers and Stockyards, AMS, United 
States Department of Agriculture, instituted this disciplinary proceed- 
ing by filing a complaint on November 13, 1979. The complaint, which 
was served on November 17, 1979, alleged that Concho Packing Com- 
pany was violating the Packers and Stockyards Act, 1921, (7 U.S.C. 181 
et seq., hereinafter the “Act”), by operating as a packer, in commerce, 
subject to the jurisdiction of the Secretary of Agriculture, without filing 
and maintaining a requisite, reasonable bond or its equivalent to secure 
its livestock purchases. 

On December 5, 1979, Concho Packing Company, the respondent, 
filed an answer denying that it had violated or was then violating the 
Act. 

Oral hearing was held before Administrative Law Judge Victor W. 
Palmer in San Angelo, Texas, on April 1, 1980. Complainant was repre- 
sented by Charlene Rosen and Joanne I. Schwartz, Attorneys, Office of 
the General Counsel, United States Department of Agriculture, Wash- 
ington, D.C. Respondent was represented by Guy D. Choate, Attorney, 
San Angelo, Texas. 

A bench decision, requested by attorneys for complainant, was issued 
at the close of the oral hearing. 


FINDINGS OF FACT 


1. Concho Packing Company, the respondent, is a corporation with its 
principal place of business located at San Angelo, Texas. Its business 
mailing address is 620 Bell, San Angelo, Texas 76903. 

2. Respondent is, and at all times material herein, was: 

(a) A packer, within the meaning of and subject to the provisions of 
the Act; 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter: and 

(c) Respondent’s average annual purchases of livestock exceed 
$500,000.00. 

3. Respondent was notified by complainant that if it continued to buy 
livestock in commerce for purpose of slaughter without bond coverage or 
its equivalent, as required under the Act and the regulations, it would be 
in violation of the Act and sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, respondent con- 
tinued to purchase livestock in commerce for the purpose of slaughter 
without filing and maintaining a bond or its equivalent. Respondent was 
still so engaged at the time the complaint was filed and on the date of 
the complaint’s service on the respondent. 
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4. Respondent continues to exist as a corporate entity and continues 
to purchase livestock for purposes of slaughter in commerce. 


ORDER 


Respondent, its officers, directors, agents and employees, in connec- 
tion with its activities subject to the Packers and Stockyards Act, shall 
cease and desist from purchasing livestock for slaughter without filing 
and maintaining a reasonable bond or its equivalent, as required by the 
Act and the regulations. 

The provisions of the Order shall become effective on April 15, 1980; 
this Order has been this day served on the respondent. 


(No. 19,749) 


In re JIM THOMPSON. P&S Docket No. 5669. Decision issued April 11, 
1980. 


Market agency—Bonding requirement—Checks—Insufficient funds— 
Failing to transmit net proceeds—Records—Cease and desist— Consent 


Where respondent consented to the issuance of an order to cease and desist from engaging 
in business without maintaining a reasonable bond, issuing checks without suffi- 
cient funds, failing to timely transmit net proceeds for the sale of livestock. Re- 
spondent to maintain accurate records. 


Peter V. Train, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator. 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
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in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Jim Thompson, hereinafter referred to as the respondent, is an in- 
dividual whose address is Route 1, Box 2584, Euless, Texas 76039. 
2. The respondent was at all times material herein: 

(a) Engaged in the business of conducting and operating the McKin- 
ney Stable and Horse Auction stockyard at McKinney, Texas, a stock- 
yard posted under and subject to the provisions of the Act, hereinafter 
referred to as the stockyard; and 

(b) Engaged in the business of a market agency, selling livestock in 
commerce on a commission basis at the stockyard. 

3. Respondent is not registered with the Secretary of Agriculture as a 
dealer or market agency. 


CONCLUSIONS 


The respondent having submitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Jim Thompson, individually, as a partner with any other 
person, or through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease and de- 
sist from: 

1. Engaging in any business in commerce in any capacity for which 
bonding is required under the Packers and Stockyards Act, and the regu- 
lations, without filing and maintaining a reasonable bond or its equiva- 
lent, as required by the Act and the regulations; 

2. Issuing checks or drafts in payment for livestock without having 
and maintaining sufficient funds to pay such checks or drafts on deposit 
in the bank account from which such checks or drafts are to be paid; and 

3. Failing to transmit or deliver the net proceeds from the sale of con- 
signed livestock sold on a market agency basis to the consignor or ship- 
per of the livestock before the close of the next business day following 
the sale of such livestock. 
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Respondent shall keep and maintain accounts, records and memoran- 
da which fully and correctly disclose all transactions involved in his busi- 
ness as a market agency subject to the Act, including: (a) a general ledg- 
er; (b) a cash disbursements journal; (c) monthly bank account reconcilia- 
tions; and (d) a recapitulation of each sale. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of the Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 19,750) 


In re BERRYHILL PACKING Co., INC. P & S Docket No. 5724. Decision 
issued April 17, 1980. 


Packer—Bonding requirement—Cease and 
desist—Consent 


Where respondent consented to the issuance of an order to cease and desist from purchas- 
ing livestock for slaughter without maintaining a reasonable bond. 


Charlene A. Rosen, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Acting Deputy Ad- 
ministrator, Packers and Stockyards, AMS, United States Department 
of Agriculture, alleging that the respondent violated the Act and the 
regulations issued thereunder (9 C.F.R. 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (7 C.F.R. 1.138}. 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Berryhill Packing Co., Inc., hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located at Leve!- 
land, Texas. Its business mailing address is Box 275, Levelland, Texas 
79336. 

2. Respondent is, and at all times material herein was: 

(a) A packer, within the meaning of and subject to the provisions of 
the Act; 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; and 

(c) Respondent’s average annual purchases of livestock exceed 
$500,000. 

3. Respondent is now in compliance with the bonding provisions of 
the Act and the regulations promulgated thereunder. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decisions will be 
entered. 


ORDER 


Respondent, its officers, directors, agents and employees, in connec- 
tion with its activities subject to the Packers and Stockyards Act, shall 
cease and desist from purchasing livestock for slaughter without filing 
and maintaining a reasonable bond or its equivalent, as required by the 
Act and the regulations. 

The provisions of this order shall become effective on the first day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 19,751) 


In re PASTURES, INC., TOMMY BREEDLOVE, and JUDY BREEDLOVE. P&S 
Docket No. 5690. Decision issued April 21, 1980. 


Packer—Purchasing livestock for purposes of slaughter—Checks—Failing 
to pay when due—Cease and desist—Civil penalty—Default 


Where respondents were issued an order to cease and desist from purchasing livestock for 
purposes of slaughter while current liabilities exceed current assets, issuing checks 
while insolvent, failing to pay, when due, full purchase price. Respondents are as- 
sessed a civil penalty of $2,500.00. 
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Dorothea A. Baker, Administrative Law Judge. 
Jory M. Hochberg, for complainant. 
Ward Stone, Jr., Macon, Ga., for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181 et seq.), in which Administrative Law Judge 
Dorothea A. Baker issued a Decision and Order upon Admission of Facts 
by Reason of Default on January 18, 1980. 

Judge Baker ordered respondents to cease and desist from purchasing 
livestock in commerce for purposes of slaughter while current liabilities 
exceed current assets, issuing checks in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on depos- 
it in the account upon which such checks are drawn to pay such checks, 
and failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. She also assessed a civil penalty of $2,500 against 
the individual respondents. 

On March 3, 1980, respondents appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s regulatory cases subject to 5 U.S.C. 556 and 557 (7 CFR 
2.35).* 

Oral agreement before the Judicial Officer, which is discretionary (7 
CFR 1.145 (d)), was requested by respondents but is denied inasmuch as 
the issues raised on appeal are simple and oral argument would seem to 
serve no useful purpose. 

Respondents contend that their failure to file defensive pleadings in 
this case resulted from a failure to understand that an order might be is- 
sued against the individual respondents as well as the corporate respond- 
ents. However, the complaint specifically alleged that the corporation is 
a packer (paragraph I), that respondent Tommy Breedlove is a packer 
(paragraph II), and that respondent Judy Breedlove is a packer (para- 
graph II). 

The complaint advised respondents that “failure to file an answer shall 
constitute an admission of all the material allegations of this Complaint 


*The office of Judicial Officer is a career position established pursuant to the Act of Ap- 
ril 4, 1940(7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1976 ed., 
Appendix, p. 764). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act reg- 
ulatory program). 
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and Notice of Hearing, unless the parties have agreed to a consent deci- 
sion pursuant to section 1.138 of the Rules of Practice (42 FR 743 et 
seq.).” The complaint further advised respondents of their right to ap- 
pear at a hearing to “show cause why an appropriate order should not is- 
sue in accordance with the provisions of the Act, assessing a civil penalty 
against respondents and requiring the respondents to cease and desist 
from violating the Act with respect to the matters alleged herein.” Ac- 
cordingly, there is no basis for the individual respondents’ failure to 
understand that the complainant regarded them individually as packers, 
and that an order might be issued against all of the respondents. 

The Hearing Clerk’s letter serving the complaint also advised respond- 
ents that “[fJailure to file an answer to or plead specifically to any allega- 
tion of the complaint shall constitute an admission of such allegation.” 
In the circumstances, there is no basis for setting aside the default deci- 
sion and order. 7 CFR 1.139; In re Seal, 39 Agric Dec (April 9, 
1980); In re Thomaston Beef & Veal, Inc., 39 Agric Dec (Jan. 30, 
1980). 

But even if the default decision were set aside, it is not likely that the 
order would be changed. Respondents are in error in believing that an 
order cannot be issued against them as individuals unless they personal- 
ly caused the corporation’s insolvency by embezzlement or inappropria- 
tion of funds. Sebastopol Meat Co. v. Sec. of Agr., 440 F.2d 983, 983-986 
(9th Cir. 1971); Bruhn’s Freezer Meats of Chicago, Inc. v. U.S.D.A., 438 
F.2d 1332, 1342-1343 (8th Cir. 1971); In re Thomaston Beef & Veal, 
Inc., 39 Agric Dec _ (Jan. 30, 1980); In re Norwich Veal & Beef, 
Inc., 37 Agric Dec 1202, 1205 (1978); In re Mid-State Livestock, Inc., 36 
Agric Dec 172, 192-196 (1977), affd 570 F.2d 701 (8th Cir. 1978); and 
see Hedrick v. S. Bonaccurso & Sons, Inc., 466 F. Supp. 1025, 1030-1031 
(E.D. Pa. 1978); Fillippo v. S. Bonaccurso & Sons, Inc., 466 F. Supp. 
1008, 1015-1018 (E.D. Pa. 1978). 

Respondents request a stay of this proceeding pending a determina- 
tion of the individual respondent’s right to a discharge in a pending 
bankruptcy proceeding, but such a stay is neither required nor in the 
public interest. Under the revised Bankruptcy Act, a bankruptcy peti- 
tion does not operate to stay the commencement or continuation of a 
proceeding by a governmental unit to enforce its police or regulatory 
powers, including a proceeding to assess a civil penalty. 11 U.S.C. 
§ 362 (b) (4) and (5); H. Rep. No. 95-595, 95th Cong., 1st Sess. (1977) 
342-343; Sen. Rep. No. 95-989, 95th Cong., 2d Sess. (1978) 51-52. See, 
also, 11U.S.C.§ 525. 

In addition, claims for any civil penalty under the Packers and Stock- 
yards Act would not be paid until after the claims of the bankrupts’ 
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creditors (except for interest from the date of the filing of the petition). 
11 U.S.C. § 726. And a discharge in bankruptcy would not discharge 
such civil penalty. 11 U.S.C. § 523 (a) (7). 

Accordingly, there is no basis for failing to carry out the remedial pur- 
poses of the Packers and Stockyards Act because of the individual re- 
spondents’ bankruptcy proceeding. 

In the circumstances, Judge Baker’s Decision and Order is adopted as 
the final Decision and Order, except that the effective date of the order 
has been changed in view of the appeal and a paragraph has been added 
specifying the manner of paying the civil penalty. 


ADMINISTRATIVE LAW JUDGE’S DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed October 31, 
1979, by the Acting Deputy Administrator, Packers and Stockyards, 
AMS, United States Department of Agriculture, charging that the re- 
spondents have wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon each of the 
respondents by the Hearing Clerk by certified mail. Respondents were 
informed in a letter of service that an answer should be filed pursuant to 
the Rules of Practice and that failure to answer would constitute an ad- 
mission of all the material allegations contained in the Complaint. 

Respondents failed to file an answer within the time prescribed by the 
Rules of Practice. 

On December 4, 1979, the Hearing Clerk, by letter, advised the re- 
spondents: “Respondents’ answer to the Complaint has not been received 
within the allotted time. You will be promptly informed of any further 
action taken in this matter.” 

On December 7, 1979, Complainant filed a “Motion for Adoption of 
Proposed Decision”, which was duly served on Respondents. On January 
2, 1980, Respondents, through counsel, filed “Objections to Proposed 
Decision and Order Upon Admission of Facts by Reason of Default”, and 
a “Motion and Request for Hearing.” 

On January 16, 1980, Complainant filed Complainant’s Response 
thereto. 

Pursuant to section 1.139 of the Rules of Practice Governing Formal 
Adjudicatory Proceedings Instituted by the Secretary Under Various 
Statutes, 7 C.F.R. 1.139, where there has been a failure to file an An- 
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swer, such as in this case, and where the Respondent has filed timely ob- 
jections to the Complainant’s Proposed Decision, the Administrative 
Law Judge reviews the aforesaid objections to ascertain if they are meri- 
torious. I have so reviewed and considered Respondents’ objections, as 
well as the entire pleadings herein. 

Having taken into consideration the entire record, the Motion for oral 
hearing is denied. The admitted facts are sufficient to support the re- 
quested Decision and Order. The material facts alleged in the Complaint, 
which are admitted by respondents’ failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Pastures, Inc., hereinafter referred to as the corporate respond- 
ent, is a corporation whose business mailing address is Route 1, Rut- 
ledge, Georgia 30663. 

(b) The corporate respondent is, and at all times material herein 
was: 
(1) A packer, within the meaning of and subject to the provisions 
of the Act; and 
(2) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 

2. (a) Tommy Breedlove, hereinafter referred to as respondent 
Tommy Breedlove, is an individual whose business mailing address is 
Route 1, Rutledge, Georgia 30663. 

(b) Respondent Tommy Breedlove is, and at all times material here- 

in was: 

(1) President of the corporate respondent; 

(2) In combination with Judy Breedlove, responsible for the direc- 
tion, management and control of the corporate respondent; 

(3) A packer, within the meaning of and subject to the provisions 
of the Act; and 

(4) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 

3. (a) Judy Breedlove, hereinafter referred to as respondent Judy 
Breedlove, is an individual whose business mailing address is Route 1, 
Rutledge, Georgia 30663. 

(b) Respondent Judy Breedlove is, and at all times material herein, 
was: 


(1) Secretary-Treasurer of the corporate respondent; 
(2) Sole owner of the outstanding stock issued by the corporate re- 
spondent; 
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(3) In combination with respondent Tommy Breedlove, responsi- 
ble for the direction, management and control of the corporate respond- 
ent; 

(4) A packer, within the meaning of and subject to the provisions 
of the Act; and 

(5) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 

4. (a) As of May 31, 1979, the corporate respondent’s current liabil- 
ities exceeded its current assets. As of that date, the corporate respond- 
ent had current liabilities totaling $315,891.56 and current assets total- 
ing $159,482.04, resulting in an excess of current liabilities over current 
assets of $156,409.52. 

(b) As of June 30, 1979, the corporate respondents’ current liabil- 
ities exceeded its current assets. As of that date, the corporate respond- 
ent had current liabilities totaling $340,382.77 and current assets total- 
ing $175,468.39, resulting in an excess of current liabilities over current 
assets of $164,914.38. 

(c) The corporate respondent’s current liabilities presently exceed 
its current assets. 

5. The corporate respondent, under the direction, management and 
control of the individual respondent,’ during the period May 31, 1979 
through June 30, 1979, engaged in business as a packer in commerce, 
notwithstanding the fact that during such period the corporate respond- 
ent’s current liabilities exceeded its current assets. 

6. The corporate respondent, under the direction, management and 
control of the individual respondents, in connection with its operations 
as a packer, on or about the dates and in the transactions set forth in 
paragraph VI of the Complaint, and at divers other times, issued checks 
in purported payment for livestock purchased in commerce, which 
checks were returned unpaid by the banks upon which they were drawn 
because respondents did not have sufficient funds on deposit in the ac- 
counts upon which such checks were drawn. 

7. (a) The corporate respondent, under the direction, management, 
and control of the individual respondents, on or about the dates and in 
the transactions set forth in paragraph VI of the Complaint, and on or 
about the date and in the transaction set forth in paragraph VII(a) of the 
Complaint, and at divers other times, in connection with its operations 
as a packer, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. In connection with the 
transactions set forth in paragraph VI of the Complaint, such failure to 
pay, when due, arose by the issuance of checks in payment for livestock 


1. This is alleged to be “respondents” in the Complaint. 
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after the close of the next business day following the purchase of such 
livestock and the transfer of possession thereof and/or by the issuance of 
checks which were later returned unpaid due to insufficient funds. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 4 herein, the corporate 
respondent’s financial condition does not meet the requirement of the 
Act (7 U.S.C. 204). 

By reason of the facts found in Finding of Fact 5 herein, the respond- 
ents have wilfully violated section 202 (a) of the Act (7 U.S.C. 192 (a) ). 

By reason of the facts found in Finding of Fact 6 herein, the respond- 
ents have wilfully violated section 202 (a) of the Act (7 U.S.C. 192 (a) ). 

By reason of the facts found in Finding of Fact 7 herein, the respond- 
ents have wilfully violated sections 202 (a) and 409 (a) of the Act (7 
U.S.C. 192 (a) and 228 (a) ) and section 201.43 (b) of the regulations (9 
CFR 201.43 (b) ). 


ORDER 


The corporate respondents, its successors, its officers, directors, 
agents and employees, directly or through any corporate or other device, 
and respondents Tommy Breedlove and Judy Breedlove, individually or 
as officers, directors, agents or employees of the corporate respondent, 
directly or through any corporate or other device, shall cease and desist 
from: 

1. Purchasing livestock in commerce for purposes of slaughter while 
current liabilities exceed current assets; 

2. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the 
account upon which such checks are drawn to pay such checks; and 

3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ), re- 
spondents Tommy and Judy Breedlove jointly and severally are assessed 
a civil penalty of $2,500.” 

The cease and desist provisions of this order shall be effective as to 
each respondent on the first day after service of this order on such re- 
spondent. 

Payment of the civil penalty shall be by certified check or money order 
made to the Treasurer of the United States and forwarded to Jory M. 
Hochberg, Esquire, Office of the General Counsel, United States Depart- 
ment of Agriculture, Room 2426, South Building, Washington, D.C. 
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20250, within the 60 days allowed for appeal or, if appealed and af- 
firmed, within 15 days after the affirmance of such penalty. 


(No. 19,752) 


In re SAMUEL BERKOWITZ. P & S Docket No. 5664. Decision issued 
February 14, 1980. 


Market Agency—Dealer—Custodial account for shippers’ proceeds— 
Checks—Insolvent—Failing to pay when due—Records—Cease and desist— 
Suspension—Default 


Respondent is ordered to cease and desist from using funds received from sale of livestock 
for his own use; failing to deposit in the custodial account for shippers’ proceeds 
within time prescribed; failing to maintain the custodial account for shippers’ pro- 
ceeds; issuing checks while insolvent; and failing to pay when due. Respondent shall 
keep accurate and complete records. Respondent is suspended as a registrant for a 
period of 18 months and thereafter until deficit has been eliminated. 


Peter Train, for complainant. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by an Amended Complaint filed 
by the Acting Deputy Administrator, Packers and Stockyards, AMS, 
United States Department of Agriculture, charging that the respondent 
has wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


2. The intent of this provision is set forth in Complainant’s pleading filed January 16, 
1980, as: “[I]n view of the insolvency of the corporate respondent, complainant, in its dis- 
cretion, chose to request that the civil penalty be assessed against the individual respond- 
ents. Hence, the size of the corporate respondent and its ability to continue in business 
have become irrelevant. A penalty which is assessed against these individuals cannot be 
measured against these considerations. The individual respondents are under no obligation 
to provide their personal funds to continue the oeration of the corporate respondent. On 
the contrary, one of the primary purposes of the corporate form is to insure limited lia- 
bility—to allow individuals to avoid potential future obligations which would require the 
expenditure of their personal capital. See, e.g., Sebastopol Meat Co., supra. xxx”. 
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Copies of the Amended Complaint and the Rules of Practice (7 CFR 
1.130 et seq.) governing proceedings under the Act were served upon re- 
spondent by the Hearing Clerk by certified mail. Respondent was in- 
formed in a letter of service that an answer should be filed pursuant to 
the Rules of Practice and that failure to answer would constitute an ad- 
mission of all the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed by 
the Rules of Practice, and the material facts alleged in the Amended 
Complaint, which are admitted by respondent’s failure to file an answer, 
are adopted and set forth herein as findings of Act. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Samuel Berkowitz, hereinafter referred to as the respondent, is 
an individual who was doing business as North Franklin Commission 
Sales, with his principal place of business located at North Franklin, 
Connecticut. His business mailing address was Route 207, North Frank- 
lin, Connecticut 06254, and his present home and business address is 
Route 87, Columbia, Connecticut 06237. 

(b) Respondent, at all times material herein, was: 

(1) Engaged in the business of conducting and operating the 
North Franklin Commission Sales stockyard, a posted stockyard subject 
to the Act; 

(2) Engaged in the business of a market agency, selling livestock 
in commerce on a commission basis at the stockyard and as a “dealer”, 
buying and selling livestock in commerce for his own account; and 

(3) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis at the stock- 
yard and as a dealer, to buy and sell livestock in commerce. 

2. The respondent, during the period from February 9, 1979 through 
June 7, 1979, used funds received as proceeds from the sale, in com- 
merce, of livestock consigned to him for sale on a commission basis for 
purposes of his own and purposes other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to owners and con- 
signors of livestock, and failed to maintain and use properly his Cus- 
todial Account for Shippers’ Proceeds (hereinafter “custodial account”), 
thereby endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of live- 
stock, in that: 

(a) As of June 7, 1979, respondent had outstanding checks drawn 
on his custodial account at the Citizens Bank, Glastonbury, Connecticut, 
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in the amount of $399,791.99 and proceeds due the consignors of live- 
stock for which no checks had been issued in the amount of $88,700.46, 
and had to offset this total, cash in said bank account in the amount of 
$2,613.98, an adjustment for checks charged back in the amount of 
$21,113.50, proceeds on hand in the amount of $34,795.21, no deposits 
in transit and no current proceeds receivable, resulting in a deficiency of 
$429,969.76 in funds available to pay shippers’ proceeds. 

(b) Such deficiencies were due, in part, to: 

(1) The use of custodial account funds to purchase livestock on a 
dealer basis for his own account; 

(2) The use of custodial account funds to pay personal notes and 
loans; 

(3) The use of custodial account funds to finance personal ven- 
tures; 

(4) The withdrawal of funds in excess of commissions earned; and 

(5) The failure of the respondent to deposit in his custodial 
account within the time prescribed by the regulations, an amount equal 
to the proceeds receivable from the sale of consigned livestock. 

3. (a) The respondent, in connection with his operations as a market 
agency, on or about the dates and in the transactions set forth in para- 
graph III (a) of the Amended Complaint and at divers other times, issued 
checks in purported payment of the net proceeds from the sale of live- 
stock, which checks were returned unpaid by the bank upon which they 
were drawn because the respondent did not have sufficient funds on de- 
posit and available in the account upon which such checks were drawn to 
pay such checks upon presentment. 

(b) The respondent, in connection with his operations as a market 
agency, on or about the dates and in the transactions set forth in para- 
graph III (b) of the Amended Complaint and at divers other times, sold 
livestock consigned to him on a commission basis and failed to issue 
checks to consignors of such livestock, when due, in payment of the net 
proceeds received from the sale of such livestock. 

4. (a) The respondent, in connection with his operations as a market 
agency, on or about the dates and in the transactions noted in paragraph 
III of the Amended Complaint and at divers other times, sold livestock 
consigned to him on a commission basis and failed to remit or deliver to 
consignors of such livestock, when due, the full amount of the net pro- 
ceeds received from the sale of such livestock. 

(b) As of June 7, 1979, there remained unpaid by the respondent 
$488,492.45. 

5. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph V(a) of the 
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Amended Complaint, purchased livestock in commerce and failed to pay 
the full purchase price of such livestock, when due. 
(b) As of August 8, 1979, there remained unpaid by the respondent 
a total of $8,825.00 for such livestock purchases. 

6. The respondent, during the period February 16, 1979, through May 
30, 1979 and at divers other times, in connection with his operations 
subject to the Act, failed to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in his busi- 
ness, in that the respondent failed to keep and maintain accurate and 
complete records of bank deposits and records of checks issued. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, the respond- 
ent has wilfully violated sections 307 and 312 (a) of the Act (7 U.S.C. 
208 and 213 (a) ) and sections 201.40, 201.41 and 201.42 of the regula- 
tions (9 CFR 201.40, 201.41, 201.42). 

By reason of the facts found in Findings of Fact 3 and 4 herein, the re- 
spondent has wilfully violated sections 307 and 312 (a) of the Act (7 
U.S.C. 208 and 213 (a) ) and section 201.43 (a) of the regulations (9 CFR 
201.43 (a) ). 

By reason of the facts found in Finding of Fact 5 herein, the respond- 


ent has wilfully violated sections 409 (a) and 312 (a) of the Act (7 U.S.C. 
228b and 213 (a) ). 

By reason of the facts found in Finding of Fact 6 herein, the respond- 
ent has wilfully violated section 401 of the Act. 


ORDER 


Respondent, Samuel Berkowitz, individually or through any corporate 
or other device, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Using funds received as proceeds from the sale of livestock sold on 
a commission basis for purposes of his own and for purposes other than 
the payment of lawful marketing charges and the remittance of net pro- 
ceeds to shippers, and making such other use of shippers’ proceeds in his 
possession or control as will endanger or impair the faithful and prompt 
accounting therefor and payment of the portions thereof due to the per- 
son or persons entitled thereto; 

2. Failing to deposit in his “Custodial Account for Shippers’ Proceeds” 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR 201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock; 
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3. Failing to otherwise maintain his “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42); 

4, Issuing checks or drafts in payment of the net proceeds resulting 
from the sale of livestock on a commission basis without having and 
maintaining sufficient funds to pay such checks or drafts on deposit in 
the bank account from which such checks or drafts are to be paid; 

5. Failing to transmit to owners or consignors of livestock, when due, 
the net proceeds resulting from the sale of livestock on a commission 
basis; 

6. Issuing checks or drafts in payment for livestock without having 
and maintaining sufficient funds to pay such checks or drafts on deposit 
in the bank account from which such checks or drafts are to be paid; and 

7. Failing to pay, when due, the full purchase price of livestock pur- 
chased. 

Respondent shall keep accounts, records and memoranda as shall fully 
and correctly disclose all transactions involved in his operations as a 
market agency and dealer subject to the Act, including, among others, 
accurate and complete records of bank deposits and records of checks 
issued. 

Respondent is suspended as a registrant under the Act for a period of 
18 months and thereafter until he demonstrates that the deficit in his 
custodial account for shippers’ proceeds has been eliminated. When re- 
spondent demonstrates that he no longer has a deficit in his custodial 
account for shippers’ proceeds, a supplemental order will be issued in 
this proceeding terminating this suspension after the expiration of the 
18-month period. 

This Order shall be effective from the sixth day after the Decision be- 
comes final: Provided, however, that if by any means or device what- 
ever, all or part of the suspension period is not effectively served during 
the period indicated above, the effective date of the beginning of the sus- 
pension period (or the part thereof not effectively served) shall be the 
date fixed by a court of competent jurisdiction which issues an appropri- 
ate order with respect thereto. Copies hereof shall be served upon the 
parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). [The Decision and Order became final on April 23, 1980.—Ed.] 
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(No. 19,753) 


In re ROY HOGELAND. P & S Docket No. 5729. Decision issued April 
28, 1980. 


Bonding requirement—Suspension—Cease and desist—Consent 


Where respondent consented to the issuance of an order to cease and desist from engaging 
in any business without maintaining a reasonable bond. Respondent is suspended as 
a registrant under the act until he fully complies with the act. 


Allan Kahan, for complainant. 
Kent E. Perron, Holdrege, Nebr., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
(7 U.S.C. 181 et seq.) by a complaint filed by the Acting Deputy Ad- 
ministrator, Packers and Stockyards, Agricultural Marketing Service, 
United States Department of Agriculture, alleging that the respondent 
willfully violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

Complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Roy Hogeland, hereinafter referred to as the respondent, is an indi- 
vidual whose mailing address is P.O. Box 227, Alma, Nebraska 68920. 
2. Respondent is, and at all times material herein was: 
(a) Engaged in the business of buying livestock on a commission 
basis in commerce; and 
(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, in connection with his operations under the Act, shall 
cease and desist from engaging in any business in any capacity for which 
bonding is required under the Packers and Stockyards Act and the regu- 
lations without filing and maintaining a reasonable bond or its equiva- 
lent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act and until he 
complies fully with the bonding requirements under the Act and the 
regulations. When he has complied with such requirements, a supple- 
mental order will be issued in this proceeding terminating the suspen- 
sion. 

The provisions of the Order shall become effective on the sixth day 
after service upon the respondent. 

Copies hereof shall be served upon the parties. 


ORDER ISSUED BY DONALD A. CAMPBELL, 
JUDICIAL OFFICER 


Suspension terminated 
(No. 19,754) 


In re R. E. ROBERTS, d/b/a FARMERS AND RANCHERS LIVESTOCK COMMIS- 
SION Co. P&S Docket No. 4634. Decision issued March 7, 1980. 


SUPPLEMENTAL ORDER 


On July 19, 1972, an order was issued in the above-captioned matter 
which, among other things, suspended respondent under the Act”. . . un- 
til he demonstrates that he is no longer insolvent.” Complainant has now 
received information that the respondent is no longer insolvent. 

IT IS HEREBY ORDERED that the suspension provision of the order, 
issued July 19, 1972, is hereby terminated. The order shall remain in 
full force and effect in all other respects. 
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(No. 19,755) 


In re MEAT MASTERS, INC., a corporation, RICHARD M. CERV, an individ- 
ual and GARY A. YOUNG, an individual. P & S Docket No. 5456. 
Decision issued June 17, 1977. 


Packer—Misrepresentation—Cease and desist— 
Civil penalty—Consent 


Where respondents consented to the issuance of an order to cease and desist from offering 
meat for sale at certain price when not a bona fide offer; displaying meat in manner 
causing customer to believe purchase would be inadvisable; misrepresenting antici- 
pated yield; delivering meat of grade, quality, or quantity other than what is se- 
lected by customer. Respondents are assessed a civil penalty totalling $5000.00. 


Rodney J. Streff, for complainant. 
Respondents, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Acting Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondents wilfully 
violated the Act. This decision is entered pursuant to the consent deci- 
sion provisions of the rules of practice applicable to this proceeding (7 
CFR 1.138; 42 F.R. 745). 

The respondents, for the purpose of this proceeding only, admit the 
jurisdictional allegations in paragraphs I, II and III of the Complaint and 
Notice of Hearing and specifically admit that the Secretary has jurisdic- 
tion in this matter, neither admit nor deny the remaining allegations, 
waive oral hearing and further procedure, and consent and agree, for the 
purpose of settling this proceeding and for such purpose only, to the en- 
try of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Meat Masters, Inc., hereinafter referred to as the cor- 
porate respondent, is a corporation organized and existing under the 
laws of the State of Virginia, with its principal place of business located 
at 14346 Jefferson Davis Highway, Woodbridge, Virginia. 

2. Respondent is, and at all times material herein was: 

(a) A packer, within the meaning of and subject to the provisions of 
the Act; and 
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(b) Engaged in the business of buying, preparing for sale, selling 
and marketing meats in commerce. 

3. Respondent Richard M. Cerv is an individual whose address is 9319 

Craig Avenue, Alexandria, Virginia. 

' 4, Richard M. Cerv is and at all times material herein was responsible, 
with Gary A. Young, for the direction, management and control of the 
corporate respondent's activities including the purchase, preparation for 
sale and selling and marketing of meat in commerce. 

5. Gary A. Young is an individual whose address is Rt. 1, Mt. Solon, 
Virginia. 

6. Respondent Gary A. Young is and at all times material herein was 
responsible, with Richard M. Cerv for the direction, management and 
control of the corporate respondent’s activities including the purchase, 
preparation for sale, and selling and marketing of meat in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondents Meat Masters, Inc., its owners, officers, directors, agents, 
employees, successors, and assigns, and Richard M. Cerv and Gary A. 
Young, individually or as owners, officers, directors, agents, and em- 
ployees of any corporation, directly or through any corporate or other 
device, in connection with any meat or meat food product manufactured 
or prepared for sale or shipment in commerce, shall cease and desist 
from: 

(1) Representing, directly or indirectly, that any meat or meat food 
product is being offered for sale at a certain price or under certain condi- 
tions when such offer is not a bona fide offer; 

(2) Preparing or displaying any meat or meat food product in any 
manner for the purpose of causing a prospective customer to believe that 
its purchase would be inadvisable; 

(3) Disparaging or otherwise ridiculing or degrading any of the meat 
or meat food product they advertise for sale; 

(4) Misrepresenting the anticipated yield of any bulk quantity of meat 
or meat food product; 

(5) Representing that any meat or meat food product has been or will 
be derived from a particular part or portion of a livestock carcass, when 
in fact such meat or meat food product has not been or will not be de- 
rived from such part or portion of a livestock carcass; and 
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(6) Delivering to a purchaser any meat or meat food product which is 
not of the grade, quality, or quantity ordered or purchased by the cus- 
tomer, or which originated from any part or portion of a livestock car- 
cass other than the part or portion selected by the customer, if the cus- 
tomer has made a specific selection. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b), P.L. 94- 
410) respondent Richard M. Cerv is assessed a civil penalty of $1,500, re- 
spondent Gary A. Young is assessed a civil penalty of $1,500, and re- 
spondent Meat Masters, Inc., is assessed a civil penalty of $2,000. 

The provisions of this Order shall become effective on the first day af- 
ter service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 
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DISCIPLINARY PROCEEDINGS 
(No. 19,756) 


In re BALTIMORE TOMATO COMPANY, INC. PACA Docket No. 2-5347. 
Decision issued March 6, 1980. 


Failure to make full payment—Revocation 


Where respondent failed to make full payment of agreed purchase price. Respondent's li- 
cense is revoked. 


Victor W. Palmer, Administrative Law Judge 
George Aubrey, for complainant. 
Howard M. Rensin, Hyattsville, Md., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), in which 
Administrative Law Judge Victor W. Palmer filed an initial Decision on 
January 16, 1980, revoking respondent’s license for failure to pay over 
$180,000 for produce purchased and accepted in interstate commerce. 

On February 8, 1980, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. 556 and 557 has been delegated (7 CFR 2.35).* 

Oral argument before the Judicial Officer, which is discretionary (7 
CFR 1.145 (d) ), was requested by respondent, but is denied inasmuch as 
the issues raised on appeal are squarely covered by prior precedents. 

Judge Palmer’s initial Decision is adopted herein with footnotes 2 and 
3 added, followed by additional conclusions and the Order by the Ju- 
dicial Officer, which is identical to Judge Palmer’s order. 


ADMINISTRATIVE LAW JUDGE’S DECISION (AS MODIFIED) 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq., hereinaf- 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1976 
ed., Appendix, p. 764). The present Judicial Officer was appointed in January 1971, hav- 
ing been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of 
the prior Judicial Officer, and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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ter referred to as the “Act”) instituted by a complaint filed on March 26, 
1979, by the Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. The com- 
plaint alleges violations of section 2 (4) of the Act (7 U.S.C. § 499b (4) ) 
in that, during the period July 1978 through October 1978, respondent 
purchased and accepted 122 lots of perishable agricultural commodities 
shipped by 21 sellers in interstate commerce, but failed to make full pay- 
ment promptly of the agreed purchase prices in the total amount of 
$373,123.57. Complainant seeks revocation of respondent’s license pur- 
suant to section 8 of the Act (7 U.S.C. 499h). 

Respondent’s answer, filed April 3, 1979, did not deny the material al- 
legations as to its purchase and acceptance of these commodities, but it 
did deny the alleged failures to make payment. 

Respondent has denied that its actions constituted willful, flagrant 
and repeated violations of the Act; averred that its facilities were de- 
stroyed and its business operations suspended because of fire, and has 
averred that it has entered into settlement agreements with all 21 of the 
sellers named in the complaint, under which the sellers have accepted 
partial payments in full satisfaction of the sums owed. 

Oral hearing was held before me in Baltimore, Maryland, on Septem- 
ber 10, 1979. George L. Aubrey and Edward M. Silverstein, attorneys, 
Office of the General Counsel, United States Department of Agriculture, 
represented complainant. Respondent was represented by William J. 
Pittler, attorney, Baltimore, Maryland. Briefing was completed on Janu- 
ary 10, 1980. 


FINDINGS OF FACT 


1. Respondent, Baltimore Tomato Company, Inc., is a Maryland cor- 
poration doing business at: Maryland Wholesale Produce Market, Build- 
ing A, Units 54-56, Jessup, Maryland. 

2. Pursuant to the licensing provisions of the Act, license No. 711148 
was issued to respondent on February 24, 1971, and has been renewed 
annually thereafter. 

3 (a). During the period July 1978 through October 1978, respondent 
purchased, received and accepted 122 lots of perishable agricultural 
commodities, shipped by 21 sellers in interstate commerce, but has 
failed to make full payment of the agreed purchase prices which totaled 
$373,123.57. The transactions are more particularly identified in para- 
graph 4 of the complaint. 

(b). Respondent has entered into settlement agreements with all 21 of 
the sellers under which the sellers accepted a percentage, usually 50 per- 
cent, of the total owed. Respondent’s obligations have been discharged in 
accordance with those settlement agreements under which it has paid 
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the sellers some $180,000 less than the original agreed purchase prices. 

4 (a). Prior to this proceeding, Mr. Frank J. Spinale, who is the in- 
dividual responsible for the operation and control of Baltimore Tomato 
Company, Inc., has had no problems with the PACA. 

(b). Baltimore Tomato Company, Inc., has been a successful business 
for 34 years and prior to this proceeding has had no problems with the 
PACA. 


CONCLUSIONS 


Respondent has failed to make full payments of the agreed purchase 
prices for produce it accepted and received from 21 sellers in 122 separ- 
ate transactions. Over $180,000 was left unpaid after the debts were ful- 
ly discharged under subsequent agreements between respondent and the 
sellers providing for partial payments. 

It has been held that although acceptance of 4 partial payment of the 
purchase price by a seller under such an agreement fully satisfies and ex- 
tinquishes the debt, it does not constitute “full payment” Jn re: M. & H. 
Produce Co., 34 Agri. Dec. 700, 733-740 (1975), affd 549 F.2d 830 (D.C. 
Cir. 1977), cert. denied 434 U.S. 920 (1977).? 

The policy of the Secretary of Agriculture, as established by his dele- 
gate, the Judicial Officer, requires license revocation as the inevitable 
consequence whenever a licensee under the Act fails, for any reason, to 
make full payment for produce it accepted and received. See In Re: M. & 
H. Produce Co., supra; In re: Sam Leo Catanzaro, 35 Agri. Dec. 26 
(1976), affd sub nom. Catanzaro v. United States, No. 76-1613, 36 Agri. 
Dec. 467 (9th Cir. 1977); In re: Hal Merdler Produce, Inc., 37 Agri. Dec. 
809 (1978). 

The invariability of that consequence has been succinctly stated, by 
the Judicial Officer: 


“ .. the licenses of commission merchants, dealers or brokers 
who fail to pay for produce have been consistently revoked, or 
if the firm was not licensed, a finding has been published that 
the firm has committed flagrant and repeated violations which 
has the same effect on the firm and on those responsibly con- 
nected with the firm as the revocation of a license.” (In re: L. R. 
Morris Produce Exchange, 37 Agri. Dec. 1112, 1119 (1978). 


Even though a failure to pay in full for produce may be largely due to 
circumstances beyond a licensee’s control, as apparently is the case here, 


2. Accord: In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1633 (1976), affd without 
published opinion, 568 F.2d 772 (4th Cir. 1978), cert. denied, 439 U.S. 819 (1978); In re 
Marvin Tragash Co., 33 Agric. Dec. 1884, 1887-1888, 1892, 1896, 1899-1900 (1974), affd, 
524 F.2d 1255 (5th Cir. 1975). 
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and even though he may be precluded from earning his livelihood in the 
only business he has known, nevertheless, revocation is uniformly re- 
quired. See In re; John H. Norman & Sons Distributing Co., Inc., 37 
Agri. Dec. 705 (1978): and In re: L. R. Morris Produce Exchange, supra, 
and the cases cited herein.’ 
Accordingly, the following order is issued. 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


Respondent argues on appeal that the sanction of revocation is too se- 
vere in the circumstances of this case. But respondent failed to pay over 
$180,000 for produce received in commerce over a four-month period in 
numerous transactions. Hence the violations were repeated and flagrant. 

It is the policy of this Department to impose severe sanctions for seri- 
ous violations of any of the regulatory programs administered by the De- 
partment to serve as an effective deterrent not only to the respondents 
but also to other potential violators. This policy has been followed in all 
of the Department’s disciplinary proceedings in recent years. The basis 
for that policy is set forth at great length in numerous decisions. See, 
e.g., In re Braxton M. Worsley, 33 Agr. Dec. 1547, 1556-1571 (1974), set 
forth in Appendix B to this Decision.‘ 

Respondent contends that there is no proof that it had not entered into 


deferred payment agreements, but this is a case of failure to pay in full 
rather than failure to pay promptly. Hence respondent’s argument is not 
relevant. 

Respondent also contends that complainant failed to prove the identi- 
ty of the responsibly connected parties who will be affected by the order 


3. For an explanation of the Department’s policy as to mitigating circumstances, see Jn 
re Esposito, 38 Agric. Dec. 613, 632-640 (1979), set forth as Appendix A to this Decision. 

4. Severe sanctions issued pursuant to this policy were sustained in In re Livestock Mar- 
keters, 35 Agr. Dec. 1552, 1561 (1976), affirmed sub nom. Livestock Marketers, Inc. v. 
United States, 558 F.2d 748 (C.A. 5), certiorari denied, 46 L.W. 3649; In re Sam Leo 
Catanzaro, 35 Agr. Dec. 26, 31-32 (1976), affirmed sub nom. Catanzaro v. United States 
and Butz, No. 76-1613 (C.A. 9), decided March 9, 1977 (36 Agr. Dec. 467); In re M. & H. 
Produce Co., 34 Agr. Dec. 700, 750 (1975), affirmed (without opinion) sub nom. M. & H. 
Produce Co. v. Knebel and United States, 549 F.2d 830 (C.A. D.C.), certiorari denied, 98 
Sup. Ct. 394; In re Maine Potato Growers, 34 Agr. Dec. 773, 796 (1975), affirmed sub nom. 
Maine Potato Growers, Inc. v. Butz, 540 F.2d 518 (C.A. 1); In re Southwest Produce, 34 
Agr. Dec. 160, 178 (1975), affirmed sub nom. Southwest Produce Inc. v. Butz, 524 F.2d 
977 (C.A. 5); In re J. Acevedo & Sons, 34 Agr. Dec. 120, 145 (1975), affirmed sub nom. J. 
Acevedo & Sons, 34 Agr. Dec. 120, 145 (1975), affirmed sub nom. J. Acevedo & Sons v. 
United States, 524 F.2d 977 (C.A. 5); In re Marvin Tragash Co., 33 Agr. Dec. 1884, 1914 
(1974), affirmed sub nom. Marvin Tragash Co. v. United States Dept. of Agr., 524 F.2d 
1255 (C.A. 5); In re Trenton Livestock, 33 Agr. Dec. 499, 539 (1974), affirmed sub nom. 
Trenton Livestock Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re James J. Miller, 33 Agr. Dec. 
53, 64 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 5). 
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in this proceeding. But that is not relevant here. See George Steinberg 
and Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir. 1974), cert. denied, 419 
U.S. 830. That issue can be litigated in a subsequent proceeding. 

A final word should be said about Judge Palmer’s exclusion of certain 
evidence sought to be introduced by complainant to explain the ad- 
ministrative policy as to the type of violation involved here (Tr. 19, 21, 
22, 23). It has repeatedly been held that such evidence should be ad- 
mitted. See, e.g., In re Loretz, 36 Agri. Dec. 1087, 1096 (1977); In re J. 
Acevedo & Sons, 34 Agri. Dec. 120, 140-143 (1975), affd 524 F.2d 977 
(C.A. 5). 

For the foregoing reasons, respondent’s license should be revoked. 


ORDER 


Respondent’s license is revoked. 
This Order shall be effective 20 days after service thereof on the re- 
spondent. 


APPENDIX A 


Excerpt from In re Esposito, 38 Agriculture Decisions 613, 632-640 
(1979): [Excerpt omitted.—Ed.] 


APPENDIX B 


Excerpt from Jn re Braxton McLinden Worsley, 33 Agriculture Deci- 
sions 1547, 1556-1571 (1974): [Excerpt omitted.—Ed.] 


(No. 19,757) 


In re MAURER FRUIT AND VEGETABLE Co. PACA Docket No. 2-5374. 
Decision issued February 19, 1980. 


Failure to pay—Revocation—Default 
Where respondent failed to pay agreed purchase price. Respondent’s license is revoked. 


Andrew Y. Stanton, for complainant. 
Michael R. Roser, Kansas City, Mo., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 





MAURER FRUIT AND VEGETABLE CO. 
Cite as 39 A.D. 416 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “Act”, instituted by a complaint filed on April 23, 
1979, by the then Acting Director, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Agriculture. It 
is alleged in the complaint that during the period February 1978 
through December 1978, respondent purchased and accepted in inter- 
state commerce from 16 sellers, 92 lots of perishable agricultural com- 
modities, but failed to make payment of the purchase prices in the 
amount of $173,159.90. 

A copy of the complaint was served upon respondent who failed to file 
an answer thereto. Therefore, the time for filing an answer having run, 
and upon the motion of the complainant for the issuance of a decision, 
the following Decision and Order is issued without further investigation 
or hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 
1.139). 


FINDINGS OF FACT 


1. Respondent Maurer Fruit and Vegetable Co., is a corporation 
whose address is P.O. Box 976, Kansas City, Missouri 64141. 

2. Pursuant to the licensing provisions of the Act, license number 
060559 was issued to respondent on April 15, 1939. This license has 
been renewed annually, is presently in effect, and is subject to renewal 
on April 15, 1980. 

3. As more fully set forth in paragraph five of the complaint, 
respondent, during the period February 1978 through December 1978, 
purchased and accepted in interstate commerce from 16 sellers, 92 lots 
of perishable agricultural commodities, but failed to pay the agreed 
purchase prices totalling $173,159.90. 


CONCLUSIONS 


Respondent’s failure to pay 16 sellers $173,159.90 for 92 lots of 
perishable agricultural commodities purchased and accepted in inter- 
state commerce, constitutes willful, flagrant, and repeated violations of 
section 2 of the Act (7 U.S.C. 499b) for which revocation of respondent’s 
license is warranted. 


ORDER 


Respondent's license is hereby revoked. 
This Order shall take effect on the eleventh day after this decision be- 
comes final. 
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Pursuant to the Rules of Practice governing procedures under the Act, 
this decision will become final without further proceedings 35 days after 
service hereof unless appealed to the Secretary by a party to the proceed- 
ings within 30 days after service as provided in section 1.145 of the 
Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on March 28, 1980.—Ed.] 


(No. 19,758) 


In reS AS SUPER Foops, INc. PACA Docket No. 2-5486. Decision is- 
sued January 30, 1980. 


Failure to pay promptly—Publication of Facts—Default 


Where respondent failed to make full payment promptly of agreed purchase price; is 
charged with willful, repeated and flagrant violations of § 2 of the act; and the 
facts as set forth shall be published. 


Edward M. Silverstein, for complainant. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
the “Act”), instituted by a complaint filed on September 27, 1979, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint 
that during the period July 1978 through October 1978 respondent pur- 
chased and accepted, in interstate commerce, from nine sellers, 208 lots 
of perishable agricultural commodities but failed to make full payment 
promptly of the agreed purchase prices or balances thereof in the total 
amount of $53,064.10. 

A copy of the complaint was served upon respondent on October 15, 
1979, which complaint has not been answered. The time for filing an 
answer having run, and upon the motion of the complainant for the is- 
suance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice Governing Formal Adjudicatory Administrative Pro- 
ceedings Instituted By the Secretary (7 CFR 1.139; hereinafter the 
“Rules of Practice”). 
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Cite as 39 A.D. 418 


FINDINGS OF FACT 


1. SAS Super Foods, Inc. (hereinafter referred to as “respondent’), is 
a corporation whose last known address is 6560 Juniata Avenue, Cleve- 
land, Ohio 44103. 

2. Pursuant to the licensing provisions of the Act, license no. 680552 
was issued to respondent on September 26, 1967. This license was re- 
newed annually, but terminated on September 26, 1978, when re- 
spondent failed to pay the required annual license renewal fee. 

3. On October 20, 1978, respondent filed a Petition for Voluntary 
Bankruptcy in accordance with the Bankruptcy Act, with the United 
States District Court for the Northern District of Ohio, Eastern Divi- 
sion, which was given the designation B78-1671. 

4. As more fully set forth in paragraph 5 of the complaint, during the 
period July 1978 through October 1978, respondent failed to make full 
payment promptly of the agreed purchase prices or balances thereof 
totalling $53,064.10 for 208 lots of perishable agricultural commodities, 
purchased and accepted from nine sellers in interstate or foreign com- 
merce. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 208 transactions set forth in Finding of Fact No. 4 above constitutes 
willful, repeated and flagrant violations of section 2 of the Act (7 U.S.C. 
499b) for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above shall be published. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice, this Decision will become final with- 
out further proceedings 35 days after service hereof unless appealed to 
the Secretary by a party to the proceeding within 30 days after service 
as provided in section 1.145 of the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on March 12, 1980.—Ed.] 
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(No. 19,759) 


In re KAP’S Foops, INc. PACA Docket No. 2-5478. Decision issued 
January 9, 1980. 


Failure to pay promptly—Publication of facts—Default 


Where respondent failed to make full payment promptly of agreed purchase price; is 
charged with willful, repeated and flagrant violations of § 2 of the act; and the 
facts as set forth shall be published. 


Edward M. Silverstein, for complainant. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
the “Act”) instituted by a complaint filed, on September 13, 1979, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint 
that during the period February 1977 through October 1978 respondent 
purchased and accepted, in interstate commerce, from six sellers, 43 lots 
of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, 
or balances thereof, in the total amount of $73,271.69. 

A copy of the complaint was served upon respondent on October 22, 
1979, which complaint has not been answered. The time for filing an an- 
swer having run, and upon the motion of the complainant for the issu- 
ance of a Default Order, the following Decision and Order is issued with- 
out further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice Governing Formal Adjudicatory Administrative Pro- 
ceedings Instituted By the Secretary (7 CFR 1.129; hereinafter “Rules of 
Practice”). 


FINDINGS OF FACT 


1. Kap’s Food, Inc. (hereinafter referred to as “respondent”) is a 
Nebraska corporation whose address is 4350 S. 87th Street, Omaha, 
Nebraska 68127. 

2. Pursuant to the licensing provisions of the Act, license number 
760688 was issued to respondent on November 13, 1975. This license 
was renewed annually but terminated on November 13, 1977 when 
respondent failed to pay the required annual license fee. On June 29, 
1978, respondent was issued license number 781685 which license 
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terminated on June 29, 1979 when respondent failed to pay the required 
annual license fee. 

3. As more fully set forth in paragraph 4 of the complaint, during the 
period February 1977 through October 1978 respondent failed to make 
full payment promptly of the agreed purchase prices, or balances there- 
of, totalling $73,721.69, for 43 lots of perishable agricultural commodi- 
ties purchased and accepted from six sellers in interstate commerce. 


CONCLUSIONS 


Respondent’s failure to make the full payment promptly with respect 
to the 43 transactions set forth in Finding of Fact No. 3 above consti- 
tutes willful, repeated and flagrant violation of section 2 of the Act (7 
U.S.C. 499b) for which the order below is issued. 


ORDER 


A finding has been made that respondent has committed willful, fla- 
grant and repeated violation of section 2 of the Act (7 U.S.C. 499b), and 
the facts and circumstances set forth above shall be published. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice this Decision will become final with- 


out further proceedings 35 days after service thereof unless appealed to 
the Secretary by a party to the proceeding within 30 days after service 
as provided in section 1.145 of the Rules of Practice (7 CFR 1.145). 

[The Decision and Order became final on March 19, 1980.—Ed.] 


(No. 19,760) 


In re ALVIN LEON MOORE d/b/a MOORE PRODUCE and/or BIRMINGHAM 
PRODUCE, INC. PACA Docket No. 2-5527. Decision issued April 
18, 1980. 


Failure to pay promptly—Revocation—Consent 


Where respondents consented to the issuance of an order revoking license issued to Birm- 
ingham Produce, Inc. 


Edward M. Silverstein, for complainant. 
Dewayne N. Morris, Birmingham, Ala., for respondents. 


Decision by William J. Weber, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “PACA”, instituted by a Notice to Show Cause why Al- 
vin Leon Moore, an individual, should not be denied a license, and a com- 
plaint against Birmingham Produce Inc., filed on December 27, 1979, by 
the Acting Director of the Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 

Respondent, Alvin Leon Moore, has withdrawn his application for li- 
cense under the PACA to do business as Moore Produce. Therefore, the 
Notice to Show Cause portion of this complaint should be dismissed. As 
to Respondent, Birmingham Produce, Inc., it is alleged in the complaint 
that, during the period January 1979 through October 1979, Alvin Leon 
Moore, on behalf of Birmingham Produce Inc., purchased and accepted 
in interstate commerce 19 lots of fruits and vegetables, all being perish- 
able agricultural commodities, from nine sellers, but failed to make full 
payment promptly of the agreed purchase prices in the total amount of 
$81,813.10. 

On January 14, 1980, the Respondents answered the complaint and 
requested an oral hearing. The Respondents and Complainant have now 
agreed to the entry of a Decision and Order as set forth herein. There- 
fore, pursuant to Section 1.138 of the Rules of Practice (7 CFR 1.138), 
the following Decision and Order is issued without further procedure. 


FINDINGS OF FACT 


1. Respondent, Birmingham Produce, Inc., (hereinafter “Birmingham 
Produce”) is an Alabama corporation whose business address is 2511 3rd 
Street West, Birmingham, Alabama 35214. 

2. Pursuant to the licensing provisions of the PACA, Birmingham 
Produce Inc., was issued PACA license no. 751214 on March 18, 1975, 
which license was renewed annually. This license was subject to renewal 
on or before March 18, 1980. 

3. Respondent, Alvin Leon Moore (hereinafter “Moore”) is an individ- 
ual who notified the Secretary of his intentions to do business as Moore 
Produce if a license, pursuant to the PACA, was issued him. Moore ap- 
plied for such a license on or about November 28, 1979, but, on or about 
January 10, 1980, Moore withdrew this application. 

4. The corporate records of Respondent, Birmingham Produce, reflect 
that, on or about November 1, 1978, the lawfully elected Officers and 
Directors of the corporation began to refuse to carry out the functions of 
their office and that said refusal left the apparent and actual authority 
to do business in the name of the corporation solely in the hands of 
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Moore. Moore, representing himself as General Manager, continued to 
conduct the business affairs of Birmingham Produce. 

5. As set forth in paragraph eight of the complaint, during the period 
January 1979 through October 1979, Moore, on behalf of Birmingham 
Produce, purchased 19 lots of fruits and vegetables, all being perishable 
agricultural commodities, from nine sellers in interstate commerce, 
which commodities were received and accepted by Birmingham Produce, 
but for which Birmingham Produce failed to make full payment prompt- 
ly of the agreed purchase prices totaling $87,813.10. The failure of Bir- 
mingham Produce to make full payment promptly of this $87,813.10 is 
a violation of Section 2 (4) of the PACA (7 U.S.C. 499b (a) ). 


CONCLUSIONS 


Birmingham Produce, Inc., has committed willful, repeated and fla- 
grant violations of Section 2 (4) of the Act (7 U.S.C. 499b (4) ), by failing 
to make full payment promptly of the agreed purchase prices for 19 lots 
of perishable agricultural commodities as set forth in Findings of Fact 5 
above. 


ORDER 


The Notice to Show Cause issued to Alvin Leon Moore is dismissed. 

The license issued to Birmingham Produce, Inc., is revoked. 

This Order shall take effect on the day after service hereof on respond- 
ents. 

The parties hereto have waived their rights to appeal from this order 
by signing below. 

Copies hereof shall be served upon the parties. 
Issued this 18th day of April, 1980, at Washington, D.C. 


REPARATION PROCEEDINGS 
(No. 19,761) 


LAMANTIA-CULLUM-COLLIER & Co., INC. v. A. J. TEBBE & SONS COM- 
PANY. PACA Docket No. 2-5357. Decision issued March 4, 1980. 


Set-off—Counterclaim—Agent, failure to establish—Broker—Buyer—Con- 
signment, authorization established—Express warranty, breach of, failure 
to establish—Reparation awarded. 
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Where respondent failed to establish that respondent acted as a sales agent or broker for 
complainant in numerous transactions; was the buyer for complainant. Authorized 
consignment of certain transactions was established. Respondent failed to establish 
a breach of express warranty. Reparation of $1,263.50 with 8 percent interest from 
June 1, 1978, awarded complainant against respondent. Set-off and counterclaim 
were dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant sought a reparation award 
against respondent in the amount of $6,948.87 in connection with the 
sale of seven shipments of onions and one shipment of cantaloupes in the 
course of interstate commerce. Complainant has since amended its com- 
plaint by withdrawing its claim as to the shipment of cantaloupes in the 
amount of $2,465.13, leaving a total of $4,483.74 claimed in such com- 
plaint. 

A copy of the report of investigation prepared by the Department was 
served ‘upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. Respondent also filed a set-off and counterclaim for 
$920.00 in connection with two transactions involving the shipment of 
perishable agricultural commodities in the course of interstate com- 
merce, having no connection with the transactions involved in the com- 
plaint. 

Although the amount claimed as damages in the complaint exceeds 
$3,000.00, the parties did not request an oral hearing. Accordingly, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure, the verified complaint 
and answer, together with the Department’s Report of Investigation, are 
considered evidence in this proceeding. Pursuant to this procedure, re- 
spondent filed an answering statement and complainant filed a state- 
ment in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, LaMantia-Cullum-Collier & Co., Inc., is a corporation 
whose address is P.O. Box 974, Weslaco, Texas. At the time of the trans- 
actions alleged in respondent’s set-off and counterclaim, complainant 
was licensed under the Act. 

2. Respondent, A. J. Tebbe & Sons Company, is an individual, Cyril 
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Henry Tebbe, whose address is 4600 Broadway, San Antonio, Texas. At 
the time of the transactions alleged in the complaint, respondent was li- 
censed under the Act. 

3. On approximately July 1, 1978, complainant sold a total of 775 
bags of onions to either respondent with shipment to McDonnell & 
Blankfard, Inc., Baltimore, Maryland (hereinafter, “McDonnell”), or to 
McDonnell through respondent, acting as either a broker or as complain- 
ant’s sales agent, for $3,750.00, f.o.b. (transaction A). The sale also in- 
volved C. H. Robinson Company, Philadelphia, Pennsylvania (herein- 
after, “C. H. Robinson”) acting as a broker. It was agreed by the parties 
at the time the contract was entered into or shortly thereafter, that com- 
plainant would pay respondent and C. H. Robinson $.15 per bag, or 
$116.25, and $.10 per bag, or $77.50, respectively, for their participa- 
tion in transaction A. 

4. The onions involved in transaction A were shipped by complainant 
in interstate commerce to McDonnell on approximately July 1, 1978, 
and arrived on approximately July 5, 1978. After arrival of the onions, 
all parties agreed to change the contract to a consignment. 

5. On August 1, 1978, respondent prepared and sent to complainant 
an account of sales for transaction A (complainant’s exhibit no. 10), stat- 
ing thereon that $3,163.99 had been received from McDonnell, the 
buyer. From this sum respondent deducted $77.50 as brokerage to C. H. 
Robinson, and $116.25 for its own commission, leaving $2,970.24 due 
complainant. Enclosed with the account of sales was respondent’s check 
to complainant dated August 1, 1978, for $2,970.24, which was de- 
posited by complainant. 

6. On approximately August 3, 1978, complainant made certain addi- 
tions to its copy of its original July 13, 1978, invoice to respondent per- 
taining to transaction A, in which complainant had claimed $3,750.00 as 
due (complainant’s exhibit no. 1). On its copy, complainant stamped 
“PAID AUG 03 1978” and wrote underneath the $3,750.00 printed on 
the original invoice, the following: 


8/3 Pd. $2,970.24- 

Credited from 40301 116.25- 
$ 663.51 

8/3 Allow memo 663.51 
$ 0.00 


7. To date, respondent has not paid complainant the $77.50 which 
complainant claims to be due and owing in connection with transaction 
A. 

8. On approximately April 5, 1978, complainant sold 750 bags of 
onions to either respondent with shipment to DiMare New England 
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Farms, Chelsea, Massachusetts (hereinafter, “DiMare”), or to DiMare 
through respondent acting as either a broker or as complainant’s sales 
agent, for $7.75 per bag, or $5,812.50, f.o.b. (transaction B). An implied 
provision in the contract of sale was that respondent would receive $.15 
per bag, or $112.50, in commission. 

9. The onions involved in transaction B were shipped by complainant 
in interstate commerce to DiMare on approximately April 5, 1978. Upon 
arrival, the parties agreed that the price should be lowered to $7.00 per 
bag, or $5,250.00 for the load. 

10. On approximately May 2, 1978, respondent remitted payment to 
complainant for transaction B in the amount of $5,062.50, arrived at by 
subtracting from the sale price of $5,250.00, respondent’s alleged com- 
mission of $.25 per bag, or $187.50, for a total of $5,062.50. Complain- 
ant accepted this sum in partial payment for transaction B. 

11. To date, respondent has not paid complainant the difference be- 
tween the $5,137.50 complainant claims to be due and owing in connec- 
tion with transaction B—$5,250.00 less $112.50 commission—and the 
amount remitted by respondent of $5,062.50, for a total of $75.00. 

12. On approximately April 27, 1978, complainant sold to either re- 
spondent with shipment to J. P. Daniel Produce, Inc., New York, New 
York (hereinafter, “Daniel”), or to Daniel through respondent acting as 
complainant’s sales agent, 450 crates of cantaloupes for a total of 
$8,517.50, delivered (transaction C). 

13. The cantaloupes involved in transaction C were shipped by com- 
plainant on April 28, 1978, in interstate commerce to Daniel. Upon ar- 
rival, it was agreed by all parties that the cantaloupes would be handled 
on consignment for complainant’s account. 

14. Respondent prepared an account of sales on June 6, 1978, which 
it sent to complainant, showing $6,052.35 received from Daniel, from 
which respondent deducted $112.50 for its commission, leaving a total 
of $5,939.87 (complainant’s exhibit no. 34). A check for this amount 
dated June 6, 1978, was sent to complainant, who accepted it in partial 
payment for transaction B. 

15. In a letter to the Department dated September 24, 1979, com- 
plainant indicated that it was withdrawing its complaint concerning 
transaction C. The letter includes the following statement: “In view of 
the Federal Inspection, we feel that the Respondent’s claim is a just 
claim... As far as we are concerned, this file at this time is clear.” 

16. On approximately April 22, 1979, complainant sold 300 bags of 
onions to respondent with shipment to California Sprout & Celery Co., 
Chicago, Illinois (hereinafter, “California Sprout”), for either $6.00 per 
bag, or $1,800.00, or $6.35 per bag, or $1,905.00, f.o.b. (transaction D). 

17. Respondent is denoted the buyer on all invoices issued by com- 
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plainant to respondent involving transaction D that are contained in the 
record. Such invoices were issued on April 28, 1978 (two), May 3, 1978, 
May 9, 1978, and June 23, 1978 (complainant’s exhibit nos. 40, 44, 46, 
47, and 53, respectively). 

18. The onions involved in transaction D were shipped by complain- 
ant in interstate commerce to California Sprout on April 22, 1978. Upon 
their arrival on approximately April 28, 1978, it was agreed by all par- 
ties that the contract terms would be changed to a consignment. 

19. On April 28, 1978, respondent sent California Sprout an invoice 
pertaining to the onions involved in transaction D (complainant’s exhibit 
no. 59g), on which respondent stated the following, in pertinent part: 


This shipment was refused by your company at invoice due to 
onions failing to grade US 1 under federal inspection account 
condition. You agreed to handle the manifest on consignment 
for the account of shipper which the shipper agreed to. 


Per telephone conversation between Peter DeArcangelis and 
Cyril Tebbe and Ed Cullum 4/28/78. 


Peter DeArcangelis represented California Sprout, Cyril Tebbe repre- 
sented respondent, and Ed Cullum represented complainant at the time 
of the alleged telephone conversation. 

20. An invoice dated April 28, 1978, was prepared by complainant 
and sent to respondent in connection with transaction D. The invoice 
showed the sale of 300 bags of onions for $6.35 per bag, or $1,905.00. 
On the copy of the invoice retained by complainant (complainant’s 
exhibit no. 40), a representative of complainant wrote underneath the 
$1,905.00 printed on the original invoice, the following: 


5/4 Allow Memo 480.00- 


1,425.00 
Pd 6/9 906.00- 


519.00 


The record does not contain the “5/4 Allow Memo” referred to above. 

21. An account of sales was prepared by California Sprout on May 31, 
1978, pertaining to the onions involved in transaction D, which showed 
net proceeds of $1,575.00 obtained from resale of the onions. From this 
figure, California Sprout deducted $189.00 for commission, leaving 
$1,386.00, which it remitted to respondent. 

22. On June 7, 1978, respondent prepared an account of sales regard- 
ing transaction D, which it sent to complainant (complainant’s exhibit 
no. 59j). The account of sales stated that the onions were handled for 
complainant’s account by California Sprout and brought $1,386.00 on 
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resale, from which respondent was deducting $435.00 for freight and 
$45.00 for its commission, for a net return of $906.00. Respondent sent 
a check to complainant dated June 7, 1978, for $906.00, which was de- 
posited by complainant. 

23. In a letter dated November 9, 1978, Peter DeArcangelis, rep- 
resenting California Sprout, wrote, concerning transaction D: 


We refused the shipment at the original invoice and although, 
LaMantia wanted to grant an allowance you refused same and 
stated you would only handle this lot on consignment for the 
account of LaMantia, Cullum & Collier. 


Cyril Tebbe reported this Mr. Ed Cullum who did agree to allow 
you to handle these 300 bags of jumbo yellow Granos on 
consignment for his company’s account. 


24. To date, respondent has not remitted to complainant the sum of 
$519.00, which amount complainant alleges to be currently due and ow- 
ing in connection with transaction D. 

25. On approximately July 11, 1978, complainant sold to respondent 
800 bags of onions at $4.85 per bag, or $3,880.00, f.0.b., for shipment to 
W.D. Class & Sons, Baltimore, Maryland (hereinafter, “W. D. Class”) 


(transaction EF). 

26. Respondent is denoted the buyer on all invoices issued by com- 
plainant to respondent involving transaction E that are contained in the 
record. Such invoices were issued on July 19, 1978, and July 21, 1978 
(complainant’s exhibit nos. 61 and 65, respectively). 

27. The onions involved in transaction E were shipped by complain- 
ant in interstate commerce to W. D. Class on July 11, 1978, and arrived 
on approximately July 17, 1978. 

28. On July 17, 1978, complainant prepared an internal sales memo 
relating to transaction E (complainant’s exhibit no. 64) which stated, in 
pertinent part, as follows: “Remarks: Federal: 3 to 8% Ave 5% decay will 
handle for our acct.” The inspection to which the memo refers was a fed- 
eral inspection of the onions which was obtained by W. D. Class on July 
17, 1978 (complainant’s exhibit no. 68). 

29. On July 21, 1978, complainant prepared a corrected invoice for 
transaction E which it sent to respondent, retaining a copy of such in- 
voice (complainant’s exhibit no. 65). On the invoice, the terms are shown 
as “CONSIGNED.” 

30. On July 17, 1978, W. D. Class prepared an account of sales per- 
taining to the onions involved in transaction E (complainant’s exhibit no. 
67) which it sent to respondent, along with payment of $4,517.76. The 
account of sales states that the onions were sold for respondent. Accord- 
ing to the account of sales, sale of the onions by W. D. Class brought 
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$5,214.50, from which it deducted $625.74 for commission, $31.00 for 
inspection, and $40.00 for handling, for a net return of $4,517.76. 

31. On September 1, 1978, respondent prepared an account of sales 
relating to transaction E (complainant’s exhibit no. 66), which it sent to 
complainant. The account of sales showed that W. D. Class had remitted 
$4,517.76. From this amount, respondent had deducted $1,320.00 for 
freight, and $120.00 for commission, for $3,077.76 in net returns. 

32. On September 1, 1978, respondent prepared a “Statement In Ac- 
count” (complainant’s exhibit no. 71), in which it stated that it was de- 
ducting from the $3,077.76 in net returns from transaction E an addi- 
tional $120.00 “Dr. commission due for shipment of prepack yellow on- 
ions under our file 34782, Your 4927” (see Findings of Fact 61 through 
65) and deducted another $800.00 “Credit due per statement of allow- 
ance under our file 34645, Your A2730” (see Findings of Fact 58 
through 60) for a net of $2,157.76. Respondent sent complainant a check 
for this amount dated September 1, 1978, which complainant accepted 
as partial payment for transaction E. 

33. To date, respondent has not paid complainant the $1,722.24 
which complainant claims to be due and owing in relation to transaction 
E. 

34. On approximately April 22, 1978, complainant sold to respondent 
300 bags of onions at $6.35 per bag, or $1,905.00, f.o.b. for shipment to 
Lester Altman Produce Company, Buffalo, New York (hereinafter, “Alt- 
man”) (transaction F). 

35. Complainant prepared an invoice to respondent on April 28, 
1978, on which the sale price for the onions is listed as $6.35 per bag, or 
$1,905.00 (complainant’s exhibit no. 74). 

36. Respondent is denoted the buyer on all invoices issued by com- 
plainant to respondent involving transaction F that are contained in the 
record. Such invoices were issued on April 28, 1978 (two), May 3, 1978, 
May 9, 1978, and July 28, 1978 (complainant’s exhibit nos. 74, 79, 81, 
82, and 88, respectively). 

37. Of the 300 bags of onions contracted for in transaction F, only 
299 arrived at Altman’s on April 22, 1978, after being shipped by com- 
plainant in interstate commerce. After arrival of the onions on approxi- 
mately April 27, 1978, the parties agreed to adjust the price downward 
_ to $4.75 per bag. 

38. The bill of lading relating to transaction F shows that 299 bags 
were shipped to Altman (complainant’s exhibit no. 76). 

39. On April 25, 1978, complainant’s representative wrote an internal 
sales memorandum in relation to transaction F which states as follows: 
“Change Price to $6 FOB” (complainant’s exhibit no. 78). 

40. On April 29, 1978, complainant’s representative wrote another in- 
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ternal sales memorandum relating to transaction F, reading as follows: 
“2% decay on arrival plus Market Decline—Change price to read $4.75 
FOB” (complainant’s exhibit no. 80). 

41. On May 17, 1978, respondent prepared an account of sales per- 
taining to transaction F (complainant’s exhibit no. 85) which it sent to 
complainant. The account of sales stated that the onions had been sold to 
Altman for $8.25 per bag, or $2,475.00 ($6.00 per bag plus $2.25 per 
bag freight). It further stated that complainant had given an allowance 
to Altman of $1.75 per bag or $525.00, which sum respondent sub- 
tracted from the $2,475.00. Also subtracted by respondent were $6.50 
due to the load allegedly having arrived one bag short, $675.00 in 
freight charges, and $45.00 for respondent’s commission, for a net sum 
due complainant of $1,223,50. This sum was sent to complainant, who 
accepted it in partial payment for transaction F. 

42. On July 28, 1978, complainant sent a letter to respondent, indi- 
cating thereon that $201.50 was still due and owing for transaction F 
(complainant’s exhibit no. 87). To date, respondent has not paid com- 
plainant this sum. 

43. On approximately May 25, 1978, complainant sold to either re- 
spondent with shipment to Olmstead Foods, Wheatly, Ontario (herein- 
after, “Olmstead”), or to Olmstead through respondent acting as com- 
plainant’s sales agent, 850 bags of onions at $2.65 per bag, or $2,252.00 
f.o.b. (transaction G). Freight in the amount of $1,402.50 was prepaid by 
complainant. 

44. On approximately May 26, 1978, the onions in transaction G were 
shipped by complainant in interstate and foreign commerce to Olmstead 
and arrived on May 29, 1978. 

45. On approximately June 7, 1978, the parties agreed that the f.o.b. 
net price due complainant was to be lowered to $2.35 per bag from the 
original price of $2.65 per bag. Complainant’s representative prepared 
an internal sales memorandum on June 8, 1978, which reflects this 
agreement (complainant’s exhibit no. 97). 

46. Respondent’s check to complainant for $3,230.00, dated June 21, 
1978 (complainant’s exhibit no. 99), was sent to complainant, and de- 
posited. 

47. On June 23, 1978, complainant sent respondent an invoice relat- 
ing to transaction G (complainant’s exhibit no. 104) showing the amount 
due as $1,997.50 for the f.o.b. sale of 850 bags of onions at $2.35 per 
bag, plus $1,402.50 for freight, or $3,400.00, less $127.50 identified as 
“LESS CREDIT FOR BROKERAGE?” and $3,230.00 identified as “LESS 
PAYMENT RECEIVED 6/22/78”, leaving a difference of $42.50 as the 
balance claimed to be due. 

48. Respondent, in the portion of its answer relating to transaction G, 
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states that, due to a mathematical error, it underpaid complainant by 
$127.50, which it admits owing to complainant. To date, respondent has 
not paid complainant this sum. 

49. On approximately July 13, 1978, complainant sold to respondent 
710 bags of onions at $6.00 per bag, or $4,260.00, f.0.b., to be shipped to 
Volpe, Son & Kemelhar, Cleveland, Ohio (hereinafter, “Volpe”) (transac- 
tion H). 

50. Respondent is denoted the buyer on all invoices issued by com- 
plainant to respondent involving transaction H that are contained in the 
record. Such invoices were issued on July 19, 1978, and July 21, 1978 
(complainant’s exhibit nos. 105 and 109, respectively). 

51. On approximately July 13, 1978, the onions involved in transac- 
tion H were shipped to Volpe, where they arrived on or about July 17, 
1978. Upon arrival, the parties agreed that the onions would be handled 
on consignment. 

52. In an internal sales memo dated July 17, a representative of com- 
plainant wrote, referring to a conversation with respondent, “will handle 
for us” (complainant’s exhibit no. 108). 

53. In complainant’s corrected invoice to respondent dated July 21, 
1978, the terms are shown as “CONSIGNED?” (complainant’s exhibit no. 
109). 

54. On August 31, 1978, respondent prepared and sent to complain- 
ant an account of sales for transaction H (complainant’s exhibit no. 110), 
asserting therein that the parties had agreed that Volpe was to handle 
the onions on a deferred billing basis, and that the price finally arrived 
at was $5.00 per bag, or $3,550.00, less $1.45 per bag for freight, or 
$1,029.50, less $.15 per bag commission, or $106.50, for a net due of 
$2,414.00. Attached to the account of sales was an account of sales by 
Volpe dated August 22, 1978, in which Volpe stated that the resale price 
for the 710 bags of onions was $5.00 per bag, or $3,550.00 (complain- 
ant’s exhibit no. 110b). 

55. Respondent prepared and sent to complainant a check dated Aug- 
ust 31, 1978, for $2,414.00, which was accepted by complainant as par- 
tial payment. 

56. To date, respondent has not paid complainant the amount of 
$1,846.00 which complainant claims to be due and owing in connection 
with transaction H. 

57. Complainant filed an informal complaint on August 21, 1978, 
which was within nine months from when the alleged causes of action 
herein accrued. 

58. On approximately April 1, 1978, respondent purchased from com- 
plainant 800 bags of onions for $7.00 per bag or $5,600.00 (transaction 
J). Complainant gave no express warranties with respect to this sale. 
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59. Respondent suffered a loss on resale and asked complainant for a 
$1.00 per bag allowance, but such allowance was never granted. 

60. In a letter dated September 1, 1978, respondent informed com- 
plainant that it was deducting $1.00 per bag on the 800 bags of onions 
involved in transaction J, or $800.00. Respondent eventually deducted 
this sum from its remittance to complainant involving transaction E (see 
Finding of Fact 32). 

61. On approximately July 13, 1978, respondent purchased from 
complainant 800 bags of onions at $6.70 per bag, or $5,360.00, de- 
livered, with shipment to Isadore Rapasadi & Sons, Canasta, New York 
(hereinafter, “Rapasadi”) (transaction I). 

62. The onions involved in transaction I were shipped by complainant 
by Rapasadi in interstate commerce. Upon their arrival, the onions were 
rejected, and complainant handled them on its own. 

63. The record does not contain a broker’s memorandum of sale issued 
by respondent in connection with transaction I. 

64. On July 21, 1978, complainant prepared an invoice to respondent 
regarding transaction I, on which respondent is shown as the buyer. 

65. On September 1, 1978, respondent prepared and sent to complain- 
ant a bill for $120.00 for commission in connection with transaction I. 
Respondent eventually deducted this sum from a remittance to com- 
plainant involving transaction E (see Finding of Fact 32). 

66. An informal counterclaim was filed on September 7, 1978, which 
was within nine months from when the alleged causes of action claimed 
by respondent accrued. 


CONCLUSIONS 


In its formal complaint, complainant alleges that respondent is liable 
to it in the amount of $6,948.87 in connection with eight transactions 
involving the sale of perishable agricultural commodities in the course of 
interstate or foreign commerce. In its formal answer, respondent denies 
liability to complainant, and asserts a set-off and counterclaim in the 
amount of $920.00 in connection with two transactions involving the 
sale of perishable agricultural commodities in interstate commerce, 
which transactions are unrelated to those alleged in the complaint. 

In all transactions except the one involving respondent’s set-off and 
counterclaim for $800.00 (transaction I), respondent claims that it was 
acting as complainant’s sales agent. Complainant disputes this char- 
acterization, contending that respondent was either a broker or a buyer. 
Since the parties disagree concerning the terms of their contracts, the 
burden rests upon each to establish its version of the contract terms by a 
preponderance of the evidence. Vernon C. Justice v. Eastern Potato 
Dealers of Maine, Inc., 30 A.D. 1352 (1971). Respondent, in its 
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answering statement, has submitted numerous documents setting forth 
agreements with various sellers in which they authorize respondent to 
act as their sales agent. However, no such document has been submitted 
by respondent illustrating such a relationship with complainant. This is 
a factor which strongly supports complainant’s position that it never 
authorized respondent to act as its sales agent with respect to the trans- 
actions in which this issue is involved. In the course of our analysis of 
each of these transactions, we will determine whether additional evi- 
dence exists pertaining to this issue. If evidentiary support for respond- 
ent’s claim that it was complainant’s sales agent is not found that out- 
weighs the strong evidence, which we have heretofore noted, that re- 
spondent was not authorized to act as complainant’s sales agent, we will 
be bound to conclude that respondent has failed to sustain its burden of 
proving the existence of such authorization. 

With respect to transaction A, complainant claims that on July 1, 
1978, it sold to respondent, in interstate commerce, 775 bags of onions 
for $3,750.00, f.o.b. Complainant also claims that respondent negotiated 
the contract, acting as the broker. Complainant contends that the onions 
were received and accepted by respondent, but that respondent remitted 
$77.50 less than it properly owed, as it wrongfully deducted $.10 per bag 
for brokerage to C. H. Robinson Company, Philadelphia, Pennsylvania 
(hereinafter, “C. H. Robinson”). 

Respondent claims that, acting as complainant’s sales agent, it sold 
the onions at issue to McDonnell and Blankfard, Baltimore, Maryland 
(hereinafter, “McDonnell”), through C. H. Robinson, who acted as the 
broker. Respondent asserts that, upon arrival of the onions at 
McDonnell, the contract was changed to a consignment with the agree- 
ment of all the parties. Respondent maintains that the amount it paid to 
complainant, $2,970.24, was proper, as it was arrived at by deducting 
from the $3,163.99 remitted by McDonnell, $77.50 in brokerage which 
was due to C. H. Robinson, and another $116.25 for its own commission, 
leaving $2,970.24. 

We need not decide whether respondent acted as complainant’s 
authorized sales agent, a buyer, or a broker in this transaction, as it is 
clear that complainant accepted as full payment the $2,970.24 turned 
over by respondent. 

On its copy of an invoice which complainant had apparently sent to re- 
spondent (Finding of Fact 6), complainant acknowledged respondent’s 
$2,970.24 payment, and deducted it from the original contract price of 
$3,750.00 stated on the invoice, leaving $663.51. Also on the invoice, 
complainant indicated that such deduction was done pursuant to its 
August 3 allow memo, and concluded that nothing more was due from 
respondent. Therefore, it is apparent that the various deductions made 
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by respondent were considered legitimate by complainant. As a result, 

we conclude that complainant has not shown any impropriety on the 

part of respondent concerning transaction A, and complainant’s com- 

plaint concerning this transaction must, therefore, be dismissed. 

Regarding transaction B, complainant claims that it sold to respond- 
ent, in interstate commerce, 750 bags of onions at $7.75 per bag, or 
$5,812.50, f.o.b., and contends that such sale was negotiated through re- 
spondent, acting as the broker. Complainant also claims that it adjusted 
the price to $7.00 per bag, or $5,250.00, but that respondent deducted 
$.25 per bag commission instead of the $.15 per bag which complainant, 
in effect, admits would have been justified. Therefore, claims com- 
plainant, respondent remitted only $5,062.50 instead of the $5,137.50 
to which complainant was entitled, a difference of $75.00. 

Respondent contends that, acting as complainant’s sales agent, it had 
agreed with complainant that if it could sell the onions at $8.00 per bag, 
it would receive $.25 per bag commission. Respondent asserts that it 
managed to sell the onions at $8.00 per bag to DiMare New England 
Farms, Chelsea, Massachusetts (hereinafter, “DiMare”), and contends 
that, although complainant agreed to lower the sales price to DiMare to 
$7.00 per bag because of the condition of onions upon arrival, re- 
spondent should still be entitled to commission of $.25 per bag. 

As we have noted, complainant alleges that respondent acted both as a 
buyer and as a broker while respondent alleges that it acted as complain- 
ant’s sales agent. Whether respondent’s role in transaction B was that of 
a buyer, broker, or complainant’s sales agent, the decisive question is 
whether the parties in fact agreed, as asserted by respondent, that 
should respondent be able to sell the onions at $8.00 per bag, respondent 
would be allowed a commission of $.25 per bag rather than $.15 per bag 
and, if so, whether these terms were changed by subsequent events. Re- 
spondent, as the party alleging that there was a special provision in the 
contract, bears the burden of proving this affirmative defense by a pre- 
ponderance of the evidence. Walker & Hagan Packing House v. Amato 
Bros. Tomato Distributors, Inc., 27 A.D. 1543 (1968). 

Respondent’s claim that complainant agreed to allow respondent a 
$.25 per bag commission is not supported by any documentation in the 
record issued contemporaneously with the alleged agreement. The only 
evidence available for our consideration consists of the conflicting as- 
sertions of the parties, which are of doubtful relevancy and materiality 
as they were made after the alleged agreement supposedly took place. 
Due to the absence of any relevant and material evidence corroborating 
the agreement alleged by respondent, we conclude that respondent has 
failed to sustain its burden of proof as to such agreement. It is, there- 
fore, our conclusion that respondent’s commission was limited to $.15 
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per bag, the amount asserted by complainant, and that respondent is 
liable for its excessive deduction of $75.00. 

With respect to transaction C, which allegedly involved the sale of 450 
crates of cantaloupes by complainant in interstate commerce to either 
respondent for shipment to J. P. Daniel Produce, Inc., New York, New 
York (hereinafter, “Daniel”), or to Daniel through respondent, acting as 
complainant’s sales agent, complainant has indicated that it wishes to 
withdraw its complaint (Finding of Fact 15). Therefore, the complaint is 
dismissed as to transaction C. 

Regarding transaction D, complainant claims that it sold to respond- 
ent 300 bags of onions for $6.35 per bag, or $1,800.00, f.o.b., for ship- 
ment in interstate commerce to California Sprout & Celery Co., Chicago, 
Illinois (hereinafter, “California Sprout”). Complainant further claims 
that all parties eventually agreed to reduce the contract price to $6.00 
per bag, and then to $4.75 per bag, for a total revised contract price of 
$1,425.00. Complainant contends that respondent remitted only 
$906.00, and is liable for the balance of $519.00. 

Respondent maintains that it acted as complainant’s sales agent in ar- 
ranging the original contract, and claims that the contract price was 
$6.00 per bag, delivered. Respondent maintains further that upon ar- 
rival of the onions at California Sprout, all parties agreed that the pro- 
duce would be handled by California Sprout on consignment. Respon- 
dent contends that it properly remitted the proceeds from the resale of 
the consigned onions received from California Sprout in the amount of 
$1,386.00, and rightfully deducted $435.00 for freight and $45.00 for 
respondent’s commission, leaving $906.00, which it turned over to com- 
plainant. 

With respect to respondent’s role in transaction D, we have previously 
mentioned that respondent has not presented any documentation to sup- 
port its claim of authority to act as complainant’s sales agent, as it has 
regarding other sellers. Respondent has not brought forth any other evi- 
dence to support its claim with respect to this transaction. Complain- 
ant’s consistent designation of respondent as the buyer on its invoices 
(Finding of Fact 17) is in conformance with complainant’s contention 
that respondent was the buyer. We, therefore, conclude that respondent 
was the buyer in transaction D. 

The next question is whether, as respondent contends, the parties 
agreed to change the contract to a consignment. As the party alleging a 
modification of the contract terms, respondent bears the burden of prov- 
ing such modification by a preponderance of the evidence. F. H. Hogue 
Produce Co. v. M. Singer’s Sons Corp., 33 A.D. 451 (1974). Complain- 
ant’s position, that no such change occurred, is lent support by its in- 
ternal sales memos issued on April 25, 1978 (complainant’s exhibit no. 
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43), stating that the contract price was reduced to $6.00 per bag, and on 
April 29, 1978, and May 5, 1978 (complainant’s exhibit nos. 45 and 48, 
respectively), which state that the contract price was reduced to $4.75 
per bag. These sales memos do not indicate that the contract was altered 
to a consignment. However, in respondent’s invoice to California Sprout, 
issued on April 28, 1978, respondent states that the contract was 
changed to a consignment on April 28, 1978, pursuant to a telephone 
conversation among representatives of the parties (see Finding of Fact 
19). In addition, Peter DeArcangelis, a representative of California 
Sprout, affirms in a letter dated November 9, 1978, that complainant, 
respondent, and California Sprout agreed to change the contract terms 
to a consignment (see Finding of Fact 23). Further, contrary to com- 
plainant’s contention that it agreed only to reduce the original contract 
price, but not to allow respondent or California Sprout to handle the pro- 
duce on a consignment basis, a document purportedly reflecting such re- 
duction, complainant’s May 4 allow memo for $480.00, alluded to in a 
handwritten addition to complainant’s original invoice to respondent 
(Finding of Fact 30), was never submitted into evidence. Therefore, we 
conclude that respondent has met its burden of proving, by a preponder- 
ance of the evidence, that the parties agreed to change the contract to a 
consignment. 

Although we have concluded that respondent was authorized to sell 
the onions involved in transaction D on consignment for complainant’s 
account, respondent did not do so, but turned the onions over to Califor- 
nia Sprout for that purpose. Under these circumstances, respondent is li- 
able td complainant for the reasonable value of the onions, which is 
deemed to be the market value at destination. Cledis Peterson v. Rebello 
Produce Co., 20 A.D. 523 (1961). It is undisputed that in their original 
contract, the parties intended for California Sprout to be the ultimate 
destination. The record indicates that California Sprout resold the 
onions and, after deducting commission, arrived at net proceeds of 
$1,386.00 which it remitted to respondent. Complainant does not specif- 
ically question the resale and there is no reason to assume that it was not 
promptly and properly made. We, therefore, accept the results of the re- 
sale as indicating the market value at the contract destination. 

From the $1,386.00 remitted by California Sprout, respondent de- 
ducted $435.00 for freight and $45.00 for commission, both allowable 
deductions. See Cal Fruit v. Tree Fresh, Inc., 31 A.D. 271 (1972). There- 
fore, the $906.00 which respondent paid to complainant was all that was 
due complainant in connection with transaction D, and complainant’s 
complaint pertaining to this transaction should thus be dismissed. 

Turning to transaction E, complainant claims that it sold to respond- 
ent 800 bags of onions for $4.85 per bag, or $3,880.00, f.o.b., for ship- 
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ment in interstate commerce to W. D. Class & Sons, Baltimore, Mary- 
land (hereinafter, “W. D. Class”). Complainant contends that the onions 
were properly shipped and accepted by respondent, but that respondent 
has remitted only $2,157.76, and is liable for the balance of the contract 
price, or $1,722.24. 

Respondent contends that it acted as complainant’s sales agent in ar- 
ranging the original contract with W. D. Class, the buyer. Respondent 
further contends that, upon arrival of the shipment, it was agreed by all 
parties concerned to change the contract to a consignment. According to 
respondent, the amount it remitted to complainant, $2,157.76, was 
proper, as it was derived from the proceeds respondent had received 
from W. D. Class, $4,517.76, less $1,320.00 for freight, $120.00 for re- 
spondent’s commission, and $920.00 for funds owed respondent by com- 
plainant in connection with two transactions unrelated to those alleged 
in the complaint. 

With respect to respondent’s role in transaction E, we have mentioned 
that no documentation exists showing complainant’s authorization of re- 
spondent to act as its sales agent, as has been provided by respondent 
concerning its relationship with other sellers. Respondent has not pre- 
sented any other evidence to support its alleged role as complainant's au- 
thorized sales agent with respect to transaction E. The fact that com- 
plainant’s invoices all show respondent as the buyer (Finding of Fact 26), 
and the account of sales of W. D. Class shows respondent as the party for 
whom W. D. Class sold the onions (Finding of Fact 30), leads us to reject 
respondent’s contention that it was complainant’s sales agent and accept 
complainant’s contention that respondent was the buyer herein. 

We now deal with the question of whether the parties agreed to 
change the contract to a consignment. Respondent, the party alleging 
such alteration, bears the burden of proving it by a preponderance of the 
evidence. F. H. Hogue Produce Company v. M. Singer’s Sons Corp., 
supra. Complainant’s own sales memo of July 17, 1978, prepared after 
the onions had arrived at the warehouse of W. S. Class, states “will han- 
dle for our account” (Finding of Fact 28). In addition, on complainant’s 
corrected invoice of July 21, 1978 (finding of Fact 29), the terms of the 
contract are shown as “CONSIGNED”. Therefore, it is apparent from the 
record that respondent has met its burden of proving that the contract 
was changed to a consignment. 

Although we have concluded that the parties agreed that respondent 
would handle the onions on consignment, respondent did not do so, as 
was also the case in transaction D, but turned the onions over to W. D. 
Class on consignment. Respondent is thus liable to complainant for the 
market value of the onions at destination. Cledis Peterson v. Rebello 
Produce Co., supra. It is undisputed that, in their original contract, the 





438 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 39 A.D. 423 

parties intended for W. D. Class to be the ultimate destination. Accord- 
ing to the record, W. D. Class resold the onions, deducted $625.74 for 
commission, $31.00 for inspection, and $40.00 for handling, and remit- 
ted the balance of $4,517.76 to respondent. Complainant does not spe- 
cifically question the resale and there is no reason to assume that it was 
not prompt and proper. However, the $31.00 deduction for inspection 
cannot be allowed, as the inspection was made on July 17, 1978, before 
the contract was changed to a consignment (Finding of Fact 28). Lachen- 
meir Bros. v. Kaufman-Brown Potato Company, 19 A.D. 422 (1960). We, 
therefore, accept the figure of $4,548.76 as indicative of the market 
price at destination. 

The $1,320.00 for freight and $120.00 for commission which respond- 
ent deducted from the proceeds remitted by W. D. Class are both permis- 
sible deductions. Cal Fruit v. Tree Fresh, Inc., supra. However, the 
$920.00 deducted by respondent was for money allegedly owed respond- 
ent by complainant stemming from two other transactions. This amount 
was improperly withheld. The Schumann Company v. Yeckes-Eichen- 
baum Inc., 7 A.D. 1216 (1948). Therefore, respondent was obligated to 
turn over to complainant the $4,548.76 which should have been remit- 
ted by W. D. Class, less $1,440.00 in allowable deductions, for a total of 
$3,108.76. Since respondent has paid complainant only $2,157.76, re- 
spondent is liable for $951.00 in connection with transaction E. 

Regarding transaction F, it is complainant’s contention that on April 
22, 1978, it sold to respondent, in the course of interstate commerce, 
300 bags of onions at $6.35 per bag, or $1,905.00 f.o.b., for shipment to 
Lester Altman Produce Company, Buffalo, New York (hereinafter, “Alt- 
man”). According to complainant, it agreed to reduce the price to $4.75, 
f.o.b. or $1,425.00, because of decay and market decline once the onions 
had arrived at Altman on approximately April 27, 1978. Respondent has 
thus far paid $1,223.50, leaving $201.50 for which complainant claims 
respondent is liable. 

Respondent claims it was complainant’s sales agent for transaction F 
and, acting in that capacity, it arranged for the sale to Altman at $6.00 
per bag plus freight. However, respondent alleges that only 299 bags of 
onions were shipped, not 300 as claimed by complainant. Respondent al- 
so alleges that, upon arrival at Altman, complainant agreed to reduce 
the price by $1.75 per bag to $4.25 per bag. Respondent claims that the 
amount it remitted to complainant, $4.25 per bag for the 300 bags, or 
$1,275.00, less the amount for the missing bag, $4.25 plus $2.25 freight, 
or $6.50, less $45.00 for its commission, or $1,223.50, was proper. 

Respondent has not presented any documentary evidence to substanti- 
ate its allegation that it was authorized to act as complainant’s sales 
agent although, as we have noted, respondent has been able to provide 
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documentation of such authorization concerning its relationship with 
other sellers. No other evidence has been offered by respondent to sup- 
port its allegation with respect to transaction F. In addition, complain- 
ant has consistently identified respondent as the buyer on all of its in- 
voices (Finding of Fact 35). Therefore, we conclude that respondent act- 
ed as the buyer in transaction F. 

There is evidence which supports complainant’s claim that it agreed to 
an initial contract price of $6.35 per bag, and then agreed to reduce such 
price to $4.75 per bag. The record contains complainant’s invoice to re- 
spondent for $6.35 per bag, prepared on April 28, 1978 (Finding of Fact 
35), complainant’s internal sales memo of April 25, 1978, stating that 
the price had been changed to $6.00 per bag (Finding of Fact 39), and 
complainant’s internal sales memo of April 29, 1978, issued shortly af- 
ter arrival of the onions at Altman on April 27, 1978, which states that, 
due to 2% decay on arrival and market decline, the price had been 
changed to $4.75 per bag f.o.b. (Finding of Fact 40). The only relevant 
and material evidence supporting respondent’s position that the con- 
tract price was lowered even further to $4.25 per bag, is its corrected in- 
voice to Altman dated April 27, 1978 (complainant’s exhibit no. 89g), 
which states that the shipper granted a $1.75 per bag allowance “per 
telephone conversation between Joseph Scandurra, Ed Cullum and Cyril 
Tebbe 4/27/78,” representatives of Altman, complainant, and respond- 
ent, respectively. As has been previously stated, the party alleging a 
modification of the contract terms bears the burden of proving such 
modification by a preponderance of the evidence. F. H. Hogue Produce 
Company v. M. Singer’s Sons Corp., supra. Since the parties agree that 
the contract price was lowered to at least $4.75 per bag, the burden of 
proving the additional reduction of $.50 per bag to $4.20 is with re- 
spondent. We cannot conclude that the evidence in respondent’s favor 
outweighs that in complainant’s, and conclude that respondent has 
failed to sustain its burden of proof. We, therefore, find that the con- 
tract price agreed to by the parties was $4.75 per bag. 

Based on the price of $4.75 per bag, the amount owed complainant by 
respondent for the 300 bags of onions presumably received was 
$1,425.00. However, $4.75, the price paid by respondent for one bag of 
onions, should be deducted from this figure, as it is apparent from the 
bill of lading on which the number 300 is crossed out and 299 inserted 
(Finding of Fact 38), that only 299 bags were received by respondent. 
Respondent’s damages for complainant’s failure to ship this one bag con- 
sists of the difference between the contract price, $4.75 per bag, and the 
market price, which is the price charged to Altman for the remainder of 
the shipment of $6.50 per bag ($8.25 per bag less the alleged $1.75 per 
bag allowance, or $6.50 per bag, see Finding of Fact 41), or $1.75 per 
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bag. See American Fruit Distributors v. Quality Melon Sales, Inc., 33 
A.D. 1616 (1974). Therefore, respondent was obligated to pay complain- 
ant $1,425.00, less $4.75 plus $1.75 or $6.50 for the missing bag, result- 
ing in $1,418.50. Since respondent has already paid $1,223.50, respond- 
ent is liable to complainant for an additional $195.00 in connection with 
transaction F. 

We will now consider transaction G. Complainant contends that on 
May 25, 1978, it sold to respondent 850 bags of onions at $2.65 per bag, 
or $2,252.00 f.0.b., with prepaid freight of $1.65 per bag, or $1,402.50, 
for a total of $3,655.00. Shipment of this load was to be made, in inter- 
state commerce, to Olmstead Foods, Wheatly, Ontario, Canada (herein- 
after, “Olmstead”). Complainant asserts that the onions were received 
and accepted by respondent, and that it subsequently agreed with re- 
spondent to grant a $.30 per bag allowance, lowering the contract price 
to $3,400.00. Complainant does not dispute respondent’s right to a com- 
mission of $127.50, reducing respondent’s liability to $3,272.50, but as- 
serts that respondent has only paid $3,230.00, leaving $42.50 curently 
due and owing. 

Respondent denies that it purchased the onions involved in transac- 
tion G, claiming that it was complainant’s sales agent for the sale of the 
onions to Olmstead. Further, respondent disputes the inclusion of 
freight at $1.65 per bag in complainant’s claim, as it alleges that com- 
plainant should have allowed respondent to make transportation ar- 
rangements, with respondent could have done for $1.60 per bag. Re- 
spondent denies owing the difference of $.05 per bag for freight, or 
$42.50. 

We need not discuss any of the issues over which the parties are in dis- 
pute concerning transaction G, as respondent admits in its answer that, 
due to an error in its calculations, it currently owes complainant $127.50 
in connection with this transaction, which it has thus far failed to pay. 
Although it appears that complainant should, therefore, be awarded 
damages of $127.50, our award of damages must be limited to $42.50, 
the amount claimed by complainant in transaction G. See Growers 
Marketing Service, Inc. v. J. L. Lerner & Son, 16 A.D, 912 (1957). 

Turning now to the final transaction asserted in the complaint, trans- 
action H, complainant claims that on June 13, 1978, it sold to respond- 
ent 710 bags of onions for $6.00 per bag, or $4,260.00, f.o.b., for ship- 
ment to Volpe, Son & Kemelhar, Cleveland, Ohio (hereinafter, “Volpe”). 
Complainant contends that when the onions arrived at Volpe, they were 
accepted and sold by respondent for complainant’s account, except that 
respondent did not truly and correctly state the terms of sale in its ac- 
count of sales to complainant. Complainant claims that respondent is lia- 
ble for the difference between the original contract price of $4,260.00 
and the amount remitted to complainant of $2,414.00, or $1,846.00. 
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Respondent insists that it acted as complainant’s sales agent and sold 
the onions to Volpe on complainant’s behalf. Respondent claims that af- 
ter the onions arrived at Volpe, all parties agreed that Volpe would han- 
dle the onions on consignment for complainant, which Volpe did, selling 
the onions at $5.00 per bag for a total of $3,550.00. From this sum, 
claims respondent, it deducted $1.45 per bag, or $1,029.50, for freight, 
and $.15 per bag, or $106.50, for its commission, leaving $2,414.00, 
which it turned over to complainant. Respondent denies that it acted im- 
properly and that it is liable to complainant for the amount claimed. 

With respect to respondent’s role regarding transaction H, respondent 
has not provided any documentation that it was authorized to act as 
complainant’s sales agent, while respondent has been able to bring for- 
ward documentary proof of such a relationship with other sellers. Re- 
spondent has failed to provide any evidence of a different nature to sup- 
port its claim that it was authorized to act as complainant’s sales agent 
in transaction H. In light of these factors, and that complainant’s in- 
voices consistently refer to respondent as the buyer (Finding of Fact 50), 
we conclude that respondent was the buyer in transaction H. 

The evidence is overwhelming that complainant and respondent 
agreed to change the contract terms to a consignment. A representative 
of complainant wrote, in a July 17, 1978, sales memo, “will handle for 
us” (Finding of Fact 52). Moreover, in complainant’s July 21, 1978, cor- 
rected invoice, “CONSIGNED?” is typed under the description of the con- 
tract terms (Finding of Fact 53). 

Since respondent, the buyer, did not sell the consigned onions but fur- 
ther consigned them to Volpe, similar to respondent’s actions in transac- 
tions D and E, respondent became liable to complainant for the market 
value of the onions at destination. Cledis Peterson v. Rebelle Produce C., 
supra. It is undisputed that, in their original contract, the parties intend- 
ed for Volpe to be the ultimate destination. The record reflects clearly 
that Volpe resold the onions for $5.00 per bag, or $3,550.00, as con- 
tained in Volpe’s account of sales (Finding of Fact 54). Although com- 
plainant alleges impropriety concerning the resale, complainant has not 
presented any evidence to substantiate its allegations. Therefore, in 
view of the existence of documentary evidence supporting the terms of 
the resale, and that more persuasive evidence has not been presented 
supporting complainant’s allegation of impropriety, we accept the resale 
as prompt and proper, and conclude that the figure $3,550.00 indicates 
the market value of the onions at destination. 

From the $3,550.00 obtained from Volpe, respondent permissibly de- 
ducted its freight expenses, $1,029.50, and its commission, $106.50, 
leaving $2,414.00. Cal Fruit v. Tree Fresh, Inc., supra. Therefore, the 
$2,414.00 remitted to complainant by respondent was the extent of the 
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money owed by respondent regarding transaction H, and for this reason, 
the portion of the complaint concerning transaction H must be dis- 
missed. 

We now deal with respondent’s set-off and counterclaim for $920.00 
arising from two transactions not related to those alleged in the com- 
plaint, to which we referred in the course of our analysis of transaction 
E. Transaction I allegedly involves a purchase by respondent from com- 
plainant on April 1, 1978, of 800 bags of onions for $7.00 per bag, or 
$5,600.00, f.o.b. Respondent claims that it purchased the onions with 
the expectation of reselling them two days later, on April 3, 1978, for 
about $8.00 or $9.00 per bag, based on assurance at the time of sale from 
complainant’s representatives, Ed Collum and Roy Crooks. Respondent 
alleges that it was unable to find any buyers for the onions at that time, 
however, and stored the onions with Lacerne Dixon, Inc., Munith, Michi- 
gan. Subsequently, respondent asserts, the market dropped, and re- 
spondent was only able to recover $2,600.00 from its sale of the onions. 
According to respondent, it lost $4,160.00 on transaction I, since its to- 
tal expenditure was $6,760.00; the $5,480.00 which it paid to complain- 
ant on May 11, 1978, and which complainant accepted as full payment, 
plus $1,280.00 which it paid for freight on June 6, 1978. Respondent 
alleges that in the course of a telephone conversation with Ed Cullum on 
June 6, 1978, Cullum offered to “help us recover some of our loss out of 
the West Texas deal” (respondent’s exhibit no. 1 attached to that portion 
of its answer involving transaction I). Respondent believes that a $1.00 
per bag allowance its fair under the circumstances, and claims that com- 
plainant is thus liable for a total of $800.00 for transaction I. Complain- 
ant denies agreeing to the alleged $800.00 allowance. 

Respondent’s claim for $800.00 with respect to transaction I is based 
on two legal principles. The first is that the alleged assurances by com- 
plainant’s representatives on April 1, 1978, that the market price for 
onions on April 3, 1978, would be $8.00 or $9.00 per bag, constituted an 
express warranty, which was breached when respondent was unable to 
resell the onions on that date. Since repondent accepted the 800 bags of 
onions involved in transaction I, it is respondent’s burden to prove com- 
plainant’s creation of an express warranty and complainant’s breach 
thereof by a preponderance of the evidence. Maine Farmers Exchange, 
Inc. v. Leo Young, Inc., 27 A.D. 1326 (1968). According to section 
2-313 (1) (a) of the Uniform Commercial Code, which was in effect in 
Texas at the time of this transaction, an express warranty is created by 
“{ajny affirmation of fact or promise made by the seller to the buyer 
which relates to the goods and becomes part of the basis of the bar- 
gain...” However, an express warranty does not come about if there is 
“an affirmation merely of the value of the goods or a statement purport- 
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ing to be merely the seller’s opinion or commendation of the goods. . .” 
Uniform Commercial Code section 2-213 (2). Therefore, for respondent 
to prove the creation of an express warranty, it must show that com- 
plainant’s alleged representations constituted a solid promise or affirma- 
tion, and were not merely expressions of complainant’s opinion. 

We cannot conceive how complainant’s representations could have 
been offered, and perceived by respondent, as anything other than com- 
plainant’s opinion, as complainant was obviously as incapable as re- 
spondent of predicting with certainty what the market price of onions 
would be two days in the future. Moreover, it is doubtful that even if an 
express warranty had been established, such warranty would have been 
breached under the factual circumstances alleged by respondent, as re- 
spondent claims that it was unable to find any buyers on April 3, 1978, 
not that it was unable to make sales at $8.00 or $9.00 per bag. There- 
fore, we conclude that respondent has failed to meet its burden of 
proving that complainant gave an express warranty, and breached such 
warranty. 

The second legal principle upon which respondent’s claim is based is 
that Ed Cullum, acting as representative of complainant, created a bind- 
ing contract to pay respondent an allowance of $1.00 per bag, or 
$800.00, in the course of a June 6, 1978, telephone conversation with re- 
spondent, after respondent had received, accepted, and paid for the 
onions. However, even if we assume that Ed Cullum did in fact promise 
to give respondent a $1.00 per bag allowance, such promise gave rise toa 
legally enforceable contract only if based on legally sufficient considera- 
tion. See Williston on Contracts, Third Edition, Section 99. 

The concept of legally sufficient consideration is explained in section 
102 of Williston on Contracts, as follows: “The requirement ordinarily 
stated for the sufficiency of consideration (sometimes referred to as the 
reality of consideration) to support a promise is, in substance, a detri- 
ment incurred by the promisee or a benefit received by the promisor at 
the request of the promisor.” In other words, “[iJf it is said then that a 
promise has no consideration, the meaning properly is that nothing was 
in fact given in exchange for the promise...” Williston on Contracts, 
section 101. 

Respondent’s assertions concerning the alleged $800.00 allowance do 
not reveal anything given by respondent in exchange for such allowance; 
there is no indication either that respondent incurred a detriment, or 
that complainant obtained any benefit from the alleged allowance. Thus, 
it is apparent that even if complainant did promise to grant respondent 
an allowance of $1.00 per bag or $800.00, the promise was without con- 
sideration, and a legally binding contract did not, therefore, come into 
existence. 





444 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 39 A.D. 423 

For the reasons that respondent has failed to prove both that com- 
plainant breached an express warranty that the onions could be resold 
two days after purchase at $8.00 or $9.00 per bag, and that respondent 
and complainant entered into a legally binding contract to provide re- 
spondent with a $1.00 per bag or $800.00 allowance, respondent’s claim 
for $800.00 relating to transaction I must be dismissed. 

Turning to the second of respondent’s claims referred to in the our 
analysis of transaction E, respondent contends that complainant owes it 
$120.00 in commission, which respondent earned through its activities 
as complainant’s sales agent in arranging the sale of 800 bags of onions 
from complainant to Isadore Rapasadi & Sons, Canastota, New York 
(hereinafter, “Rapasadi”) (transaction J). Respondent asserts that when 
the onions arrived at Rapasadi, they were rejected, and complainant de- 
cided to resell them on its own. It is respondent’s position that, as re- 
spondent satisfactorily performed its function as a sales agent for com- 
plainant by arranging the sale, it has earned its commission of $120.00 
from complainant. Complainant denies the validity of respondent’s 
claim relating to transaction J. 

The decisive questions regarding transaction J are whether respond- 
ent has shown that it was authorized to act as complainant’s sales agent 
and, if so, whether respondent adequately carried out its duties. As was 
the case with many of the transactions set forth in the complaint, re- 
spondent has not presented any documentation showing its authoriza- 
tion to act as complainant’s sales agent, although respondent has sub- 
mitted documents showing such authorization in its relationship with 
other sellers. Nor has respondent presented any other evidence to show 
its role as complainant’s authorized sales agent with respect to transac- 
tion J. In addition, complainant’s invoice to respondent shows respond- 
ent as the buyer in transaction J (Finding of Fact 64). These factors lead 
us to conclude that respondent has failed to prove that it was complain- 
ant’s sales agent regarding transaction J. 

Since we have held that respondent did not act as complainant’s au- 
thorized sales agent in transaction, J, and it is not alleged that respond- 
ent performed any other function that would entitle it to a commission 
under the factual circumstances of transaction J, there is no merit to re- 
spondent’s claim for $120.00, and it should be dismissed. 

In summary, we have concluded that respondent is liable to complain- 
ant in the amount of $75.00 for transaction B, $951.00 for transaction 
E, $195.00 for transaction F, and $42.50 for transaction G, for a total of 
$1,263.50, and respondent’s failure to pay complainant such sum is a 
violation of section 2 of the Act for which reparation should be awarded, 
with interest. All other claims made by the parties are without merit and 
must be dismissed. 
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ORDER 
Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,263.50, with interest thereon at the rate 
of eight percent per annum from June 1, 1978, until paid. 
Respondent’s set-off and counterclaim is hereby dismissed. 
Copies of this order shall be served upon the parties. 


Cite as 39 A.D. 
(No. 19,762) 


GRIFFIN & BRAND OF MCALLEN, INC., v. ACE BROKERAGE Co., INC. 
PACA Docket No. 2-5420. Decision issued March 5, 1980. 


Failure to pay full purchase price—Reparation award 
REPARATION ORDER 


George D. Becker, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodites Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $6,608.75 in connection with the 
shipment of one truckload of onions in interstate commerce. A copy of 
the formal complaint was served upon respondent, which filed an an- 
swer thereto, admitting the material allegations of the complaint, in- 
cluding the indebtedness claimed by complainant, but stating that after 
the filing of the formal complaint and prior to the filing of respondent’s 
answer complainant had received and accepted a partial payment in the 
amount of $500.00, thereby reducing the amount of respondent’s liabil- 
ity to $6,108.75. 

By telephone conversation of June 18, 1979 and by letter dated Janu- 
ary 2, 1980, complainant confirmed that respondent’s liability had been 
reduced to $6,108.75. Accordingly the issuance of an order without fur- 
ther procedure is appropriate, pursuant to section 47.8 (d) of the Rules 
of Practice (7 CFR 47.8 (d) ). 

Complainant, Griffin & Brand of McAllen, Inc., is a corporation whose 
address is P.O. Box 1840, McAllen, Texas. Respondent, Ace Brokerage 
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Co., Inc., is a corporation whose address is Suite 4, 300 N. Military High- 
way, Norfolk, Virginia. At the time of the transaction involved herein, 
respondent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as find- 
ings of fact of this order, except as to the present amount of respondent’s 
indebtedness to complainant. On the basis of those facts, viewed in light 
of complainant’s acceptance of the $500.00 partial payment, we con- 
clude that the actions of respondent are in violation of section 2 of the 
Act (7 U.S.C. 499b) and have resulted in damages to complainant of 
$6,108.75. Accordingly, within 30 days from the date of this order, re- 
spondent shall pay to complainant, as reparation, $6,108.75 with, inter- 
est thereon at the rate of 8 percent per annum from September 1, 1978, 
until paid. 

Copies of this order shall be served upon the parties. 


Cite as 39 A.D. 
(No. 19,763) 


R. M. GERAWAN COo., v. SQUILLANTE & ZIMMERMAN SALES, INC. a/t/a 
SIMONS & FRENCH. PACA Docket No. 2-5452. Decision issued 
March 24, 1980. 


Broker—Contract of guarantee, failure to prove—Dismissal— 
Reparation 


Where complainant failed to prove the existence of a contract of Guarantee. The complaint 
is dismissed. Complainant shall pay to respondent, as reparation, $1,212.73 for fees 
and expenses incurred in connection with the hearing. 


Edward M. Silverstein, President Officer. 
Dwight A. Carlson, Danuba, Calif., for complainant. 
Charles W. Lake, New York, N.Y., for respondent. 
Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint requesting an award of reparation against 
respondent in the amount of $78,516.90 in connection with 11 transac- 
tions, in interstate commerce, involving plums and nectarines, both be- 
ing perishable agricultural commodities. 

A copy of the report of investigation prepared by the Department was 
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served on each of the parties. The respondent filed an answer denying 
liability as alleged in the complaint. 

The oral hearing was held in Fort Lee, New Jersey, on November 14, 
1979. Both parties were represented by counsel. Four witnesses were 
called by complainant; one witness appeared on behalf of respondent. 
Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, R. M. Gerawan Co., Inc., is a corporation whose post 
office address is P.O. Box 392, Reedley, California 93654. 

2. Respondent, Squillante & Zimmerman a/t/a Simons & French, is a 
corporation whose post office address is 2175 Lemoine Avenue, Fort 
Lee, New Jersey 07024. At all pertinent times, respondent was licensed 
under the Act. 

3. During the period August 7, 1978 through September 15, 1978, 
complainant, by oral contract, in the course of interstate commerce, sold 
to Food Fair, Inc. (hereinafter “Food Fair”), Philadelphia, Pennsylvania, 
eleven (11) shipments of plums and nectarines for delivery to branches 
at locations in Philadelphia, Pennsylvania, Baltimore, Maryland, Jack- 
sonville, Florida, and Miami, Florida. The details of these shipments are 
as follows: 


Shipping 
Date City of Delivery Commodity Total 

(a) 8/7/78 Baltimore Plums, Nectarines $ 9,000.00 
(b) 8/11/78 Baltimore Plums, Nectarines 4,004.90 
(c) 8/24/78 Jacksonville Plums 10,420.40 
(d) 8/29/78 Philadelphia Plums 10,841,60 
(e) 8/30/78 Jacksonville Nectarines 2,580.80 
(f) 9/1/78 Jacksonville Plums 12,364.40 
(g) 9/6/78 Miami Nectarines 8,002.50 
(h) 9/7/78 Miami Nectarines 1,940.60 
(i) 9/8/78 Miami Nectarines 8,022.50 
(j) 9/13/78 Miami Nectarines 5,669.60 
(k) 9/15/78 Baltimore Nectarines 5,669.60 


Total $78,516.90 


During numerous transactions prior to these, and with regard to all of 
these transactions, respondent served as the broker. 

4. All of the shipments noted in Finding of Fact No. 3 above were 
shipped by complainant from California to the Food Fair locations noted 
above and received and accepted by the latter. Food Fair has not paid 
complainant for any of these shipments. 

5. Food Fair has filed a Chapter 11 proceeding under the Bankruptcy 
Act. This proceeding for an arrangement is currently pending in the 
Bankruptcy Court. At the time of the hearing held on this matter, no 
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plan of arrangement had been proposed or approved. Complainant has 
filed a proof of claim, pursuant to the Bankruptcy Rules, in the bank- 
ruptcy proceeding claiming the $78, 516. 90 which it is owed by Food 
Fair. 

6. On or about August 3, 1978, prior to making any of the shipments 
enumerated in Finding of Fact No. 3 above, Jack Cook, a representative 
of complainant, in a telephone conversation with Sheldon Rappaport, a 
representative of respondent, expressed the concern of complainant’s 
President with regard to the ability of Food Fair to continue paying for 
the produce which respondent ordered from complainant on its behalf. 
As a consequence of this concern, and after several other conversations 
between the parties, the respondent agreed to send complainant a writ- 
ten guarantee that complainant would receive payment for its produce 
sold to Food Fair. Therefore, on August 3, 1978, respondent sent com- 
plainant a telegram with the following message: 


AS PER OUR TELEPHONE CONVERSATION OF TODAY, 
AND TO HELP PUT YOUR MIND AT EASE, WE SIMONS 
AND FRENCH, WILL BE RESPONSIBLE FOR PAYMENT 
OF ALL FRUIT YOU SHIP TO FOOD FAIR FROM TODAY 
ON, UNTIL THIS MATTER IS CLEARED UP TO EVERY- 
ONES SATISFACTION. 


THIS SHOULD INDICATE TO YOU OUR CONFIDENCE IN 
THE FINANCIAL STATUS OF FOOD FAIR. [Emphasis sup- 
plied]. 


The wording is that of Mr. Rappaport acting on behalf of respondent; 
there was no agreement between the parties as to the wording to be used 
in the written summation of their oral agreement reached on the tele- 
phone. 

7. After receiving the telegram, Ray Gerawan, President of complain- 
ant, determined that he would go to Philadelphia to meet with represen- 
tatives of Food Fair. On August 4, 1978, Mr. Gerawan met with Marvin 
Lerner, President of Pantry Pride, the supermarket division of Food 
Fair. The meeting was arranged for by Mr. Rappaport, respondent’s rep- 
resentative. At the meeting, in addition to Messrs. Gerawan and Lerner, 
were other representatives of complainant as well as of Food Fair. Mr. 
Lerner and the other representatives of Food Fair made financial disclo- 
sures to complainant’s representatives and, further, arranged a meeting 
with a loan officer for the First Pennsylvania Bank who confirmed the 
assertion by the representatives of Food Fair that the bank was process- 
ing a $28,000,000 loan to that company. Subsequent to these meetings, 
Mr. Gerawan phoned Mr. Leo DiCandillo, Teasurer of Food Fair, and re- 
ported that he was satisfied with the disclosures made by Food Fair and 
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the bank, and that complainant would continue shipping to Food Fair. 
The sum of this conversation was reported to respondent’s representa- 
tive, Mr. Rappaport, by Mr. Lerner. 

8. On August 8, 1978, complainant’s Controller wrote to Mr. Lerner 
and requested financial statements from Food Fair. He also wrote, on 
that same date, to the First Pennsylvania Bank and requested further 
data relating to the $28,000,000 loan. The Controller, also on that date, 
wrote to respondent. The contents of that letter is as follows: 


In line with your prior discussions with our management I do 
need for our files the most current financial statement [sic] of 
your organization to support your offer to guarantee the Food 
Fairs [sic], Inc. credit line per your TWX of August 3, 1978. 


9. On August 16, 1978, respondent responded to complainant’s Au- 
gust 8, 1978 letter, in pertinent part, as follows: 


It appears that the alleged or supposed crisis is over and it is 
not necessary at this time to comply with your request dated 
August eighth. 


Thanking you for your cooperation and interest in the mat- 
ter * * * 


This letter was received by complainant on August 23, 1978. 
10. On August 24, 1978, complainant’s Controller wrote respondent 
in pertinent part, as follows: 


Our current credit line to Food Fairs [sic], Inc. has continued 
uninterrupted due predominantly to your TWX of August 3, 
1978 guaranteeing their line with us. 


It seems appropriate that our files contain normal documenta- 
tion from your organization in the form of your most current fi- 
nancial statement to support that guarantee and I do continue 
to require it. 


11. By letter dated August 29, 1978, respondent answered complain- 
ant’s August 24, 1978 letter, in pertinent part, as follows: 


It has been our observation that your continued line of credit to 
Food Fair Stores Inc. was the direct result of a visit by Mr. 
Gerawan to the executive offices of Food Fair Stores in Phila- 
delphia. 


Further, the fact that their payment schedule has remained 
constant, contrary [sic] to unfounded rumors certainly must 
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bear heavily on your decision to except [sic] their continued pa- 
tronage. 


Our TWX of August 3rd was a temporary situation to allow Mr. 
Gerawan to investigate first hand and make a decision for your 
company. 


This letter was received by complainant on September 13, 1978. 

12. By letters dated October 6, 1978, November 1, 1978, and Novem- 
ber 6, 1978, an attorney representing complainant made a demand on re- 
spondent for payment for the 11 shipments of fruit noted in Finding of 
Fact No. 3 above. 

13. Complainant filed a formal complaint on March 29, 1979 which 
was within nine months of when the cause of action accrued. 


CONCLUSION 


It is clear that the parties, during the August 3, 1978 telephone con- 
versation between their representatives, intended to reach an agreement 
whereby respondent would guarantee that complainant would not lose 
money if it continued to ship fruit to Food Fair Stores. The August 3, 
1978 telegram sent to complainant by respondent evidences that fact. 
Parenthetically, we might add that it is not unusual in the perishable 
commodity industry for a broker, such as respondent, to guarantee a re- 
ceiver’s payment to a shipper such as complainant. See, e.g., Wolverine 
Fruit v. Boehmer, et al., 27 Agric. Dec. 1153 (1968). 

Since there is agreement that parties attempted to enter into an agree- 
ment whereby respondent would guarantee that complainant would re- 
ceive payment for shipments to Food Fair, the dispositive issue in this 
proceeding concerns whether the parties ever did enter into such an 
agreement and, if they did, what were its terms. Both parties submit 
that an agreement was reached, however, there is wide difference be- 
tween them as to its most crucial term—the length of time it would 
exist. Complainant contends that the guarantee was intended to stay in 
effect, at least, during the whole of the remainder of the 1978 shipping 
season. Respondent contends that the guarantee lasted only until Mr. 
Gerawan had the opportunity, first hand, to assess the financial condi- 
tion of Food Fair on his own. It further contends that Mr. Gerawan’s 
meeting with Mr. Lerner and with employees of the First Pennsylvania 
Bank satisfied this condition (see Finding of Fact No. 7 above) and, 
therefore, terminated the offer by its own terms; respondent further 
contends that, even if not terminated at that point, during which no 
shipments were made, the guarantee terminated on August 23, 1978 
when complainant received respondent’s August 16, 1978 letter (see 
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Finding of Fact No. 9 above). Only the first two shipments noted in 
Finding of Fact No. 3 had been made at that point. 

The burden of proof is upon a complainant to establish the existence 
of, and terms of, a contract of guarantee. Idaho Farmway, Inc. v. M. 
Toplitzky & Co., 18 Agric. Dec. 39 (1959). This the complainant has 
failed to do. 

A guarantee agreement which is short and free from ambiguity is con- 
strued according to its terms. Miller Brewing Company v. Gregg, 389 
F.2d 878 (6th Cir. 1968). Such contracts can only be made by mutual as- 
sent of the parties. Ammerman v. Miller, 488 F.2d 1285 (D.C. Cir. 
1973). The testimony at the hearing makes clear that the parties in- 
tended to enter into a contract of guarantee. However, that testimony al- 
so reflects that the parties had no mutual understanding as to one of the 
most critical terms of the guarantee arrangement, i.e., the length of time 
during which the guarantee would be in effect. Mr. Rappaport, respond- 
ent’s representative who was called as a witness by complainant, stated 
that it was his intention to bind respondent only until complainant had 
the opportunity to investigate, on its own, Food Fair’s financial status; 
the testimony for complainant indicated that complainant believed the 
guarantee to be a “continuing one” and that, in fact, it was, even at the 
time of the hearing, still in existence. Without commenting as to the rea- 
sonableness of either position, we conclude that no contract of guarantee 
came into existence because there was “no meeting of the minds’ as to all 
of the critical terms of such a contract. Marin Rock Co. v. E. B. & A. L. 
Stone Co., 50 Cal. App. 120, 194 P.2d 732 (1920).' The agreement was 
conditional; it was only to last “until this matter is cleared up to every- 
one’s satisfaction.” Mr. Cook, complainant’s representative in this 
negotiation, and Mr. Rappaport, respondent’s representative, each testi- 
fied as to their, understandings. Each witness was credible and, we be- 
lieve, testified as to his honest belief. These views were, as noted above, 
diametrically opposed. Unfortunately for complainant’s position, in a 
case such as this, that can only lead one to conclude that there was no 
mutuality of agreement at the time the contract was negotiated and 
that, therefore, no contract came into existence. Mojonnier & Sons v. 
J. R. Freni Co., 33 Agric. Dec. 725 (1974). 

This is not a case, such as Sutter v. Madrin, 74 Cal. Rptr. 627, 269 


1. We note that, while we are not so bound, a court sitting in the state of New Jersey 
would have applied New Jersey conflict of law principles to determine whether New Jersey 
law or California law applies to the substance of this case. Developers Small Business In- 
vestment Corp. v. Hoeckle, 395 F.2d 80 (9th Cir. 1968). Under the New Jersey conflict of 
law principles, the law of the state where the contract was made would apply. Keystone In- 
surance Company v. Bowman, 138 N.J. Super 544, 551 A.2d 767 (1976). That state was 
California. See e.g., Watson v. Lehigh Valley Wood Work Corp., 198 F.Supp. 273 (E.D. 
Penn. 1961). A New Jersey court would, therefore, apply California law. 
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C.A. 2d 231 (1969), in which the forum might seek further extrinsic evi- 
dence to determine the meaning of the words in the agreement. The 
words are clear, all of the circumstances are before us, and the parties do 
not agree at all as to their meanings. Under these circumstances, we can 
do naught but hold the agreement unenforceable. 

Moreover, even had we need to interpret the August 3, 1978 telegram, 
we would have to rule against complainant on other grounds. Were we to 
have applied the “clear meaning rule”,? we would have ruled that the re- 
spondent guaranteed the complainant against loss until both parties 
were satisfied with the ability of Food Fair to pay for the fruit ordered. 
Since the evidence establishes, and logic demands, that respondent was 
satisfied with the financial status of Food Fair from the time it sent the 
August 3, 1978 telegram, we need only look at complainant’s position on 
this matter. On the same day that the agreement was negotiated, Mr. 
Gerawan left California and flew to Philadelphia where, on the next day, 
he met with representatives of Food Fair and its bank. Since this meet- 
ing was arranged by a representative of respondent, it is clear that re- 
spondent was aware of the meetings. Furthermore, the testimony estab- 
lished that respondent was notified of an affirmative response by com- 
plainant to Food Fair, subsequent to these meetings, as to the complain- 
ant’s intent to continue shipping to Food Fair (see Finding of Fact 7 
above). Even were this not so, respondent might reasonably have as- 
sumed, since complainant did not, prior to making any shipments, com- 
municate a negative response, that complainant had satisfied itself as to 
the ability of Food Fair to pay for the merchandise it would order. Since 
a creditor owes a guarantor a duty of continuous good faith and fair deal- 
ing, it may not conceal facts so as to induce or permit the guarantor to 
continue the relationship “on a false impression as to the nature of the 
risk.” Sumitomo Bank of California v. Iwasaki, 73 Cal. Rptr. 564, 70 
C.2d 81, 447 P.2d 956, 959 (1968). Not having notified the respondent, 
subsequent to its meetings with Food Fair and the First Pennsylvania 
Bank, that it was not satisfied with the financial status of the former, 
the complainant cannot now seek to enforce the contract against the re- 
spondent.° 

Respondent has claimed $1,912.73 in fees and expenses incurred in 
connection with the hearing. Although complainant did not object to 


2. Where language used in a contract is clear and unambiguous, there is no opportunity 
for interpretation or construction. See, Williston On Contracts, Third Edition § 609 
(1961). 

3. Even had we held that the guarantee was initially effective, it is rather clear that this 
continuing guarantee arrangement was revoked on August 23, 1978. See Finding of Fact 
No. 9 above. After that date, respondent was under no obligation towards complainant 
under any theory of law. Southern California First National Bank v. Olsen, 41 Cal. App. 3d 
234, 116 Cal. Rptr. 4 (1979); Simpson Contracts §§ 6,27 (2d Ed. 1965). 
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any of this claim, we note that $700.00 is for expenses in connection 
with preparation of a post-hearing brief. Such expenses are not appropri- 
ately awarded in these proceedings. Bliss Produce Co. v. A. E. Albert & 
Sons, 35 Agric. Dec. 742, 748 (1976). The total allowable as fees and ex- 


penses is $1,212.73. We find that amount to be reasonable. 


ORDER 


The complaint is dismissed. 

Within 30 days from the date of this order, complainant shall pay to 
respondent, as reparation, $1,212.73 with interest thereon at the rate of 
8 percent per annum, from the date of this order until paid. 

Copies hereof shall be served upon the parties. 


(No. 19,764) 


SOUTHLAND PRODUCE CO. v. MAUI WOWEE, INC. PACA Docket No. 
2-5458. Decision issued March 24, 1980. 


Acceptance—Contract, failure to prove breach of—Damages, spoilage of 
product, failure to prove—Contract price, failure to pay in full—Counter- 
claim, dismissed—Reparation awarded 


Where respondent accepted the potatoes in issue; failed to prove breach of contract and 
failed to prove it suffered damages due to spoilage. Respondent is liable to complain- 
ant for the full contract price. Reparation of $5,550.00 is awarded complainant 
against respondent with interest. 


George L. Aubrey, Presiding Officer. 
Complainant, prose. 
William Kohe, Wailuku, Hawaii, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $5,550 
against respondent in connection with a transaction in interstate com- 
merce involving the shipment of a quantity of potatoes from California 
to Hawaii. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto denying liability and asserting 
certain affirmative defenses. 
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The amount claimed on the formal complaint exceeds $3,000. How- 
ever, the parties have waived an oral hearing. Therefore, the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
§ 47.20) is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case, as is the De- 
partment’s report of investigation. The parties were given an opportun- 
ity to submit additional evidence in the form of sworn statements. Only 
the complainant submitted such an additional statement. Both parties 
were given an opportunity to file briefs, but neither did so. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 21037, Los 
Angeles, California. 

2. Respondent is a corporation whose address is P.O. Box 5271, 
Lahaina, Maui, Hawaii. At the time of the transaction alleged herein re- 
spondent was licensed under the Act. 

3. Pursuant to a written contract‘! negotiated between the parties, 
complainant loaded and shipped, from Los Angeles, California to re- 
spondent in Hawaii two lots of potatoes of 300 units each. The shipment 
of August 22, 1978 was invoiced at $2,550, and that of August 29, 1978 
at $3,000. 

4. These potatoes arrived in Hawaii at unknown times and dates and 
were accepted by the respondent. 

5. No part of the above amounts have been paid. 

6. Complainant filed a timely complaint to initiate this proceeding on 
April 5, 1979, within nine months of the accrual of its alleged cause of 
action. 


CONCLUSIONS 


The complaint states a cause of action, but just barely. The exhibits 
which should have filled in the factual background were not identified in 
the complaint, and since they are not selfproving, form no part of the 
evidence in the case. 

The facts as found above were obtained from the exiguous information 
on the face of the verified complaint plus admissions in the answer.” The 
so-called “set-off or counterclaim” in the answer is an admission that the 
potatoes were accepted by respondent. This being the case, respondent 


1. The exact terms of the contract are not know since the writing was not put in evi- 
dence. 

2. Respondent filed no evidentiary statements in this case, and the answer though veri- 
fied, was in fact signed by respondent’s counsel rather than one of its officers. There is 
nothing in the record to show how counsel obtained personal knowledge of the facts of the 
case. 
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has the burden of proving both a breach of contract and damages. Wolf 
v. Medelson-Zeller Co., 34 A.D. 690 (1975); Herbert Rich Co. v. Blue 
Bonnet Foods, 38 A.D. 483 (1979). 

Respondent alleges that complainant knew or ought to have known 
that respondent required chipping potatoes, and that the potatoes 
actually shipped were unfit for that purpose. If proven, this might be a 
good defense under the Uniform Commercial Code.* But the complaint 
alleges that the product shipped was in accord with the oral contract be- 
tween the parties. Respondent has not specifically denied this, nor has it 
shown how complainant knew chipping potatoes were required. In other 
words, there is no showing by respondent that it had in fact contracted 
for chipping potatoes, or was relying on complainant’s judgement to pro- 
vide them. Nor has it offered any evidence as to the kind of potatoes that 
actually arrived. We conclude that the potatoes loaded and shipped by 
the complainant were, as alleged by complainant, in conformity with the 
contract between the parties. 

Respondent also alleged that the potatoes ultimately spoiled and had 
to be destroyed, but this allegation is not supported by a dump certifi- 
cate or other documentary evidence. 

Accordingly, we must conclude that respondent has failed to overcome 
the complainant’s initial allegation that it shipped a product in confor- 
mity with the contract, and has failed to prove that it suffered damages 
because of spoilage of the product. Respondent’s failure to pay the full 
invoice amount is a violation of section 2 of the Act for which reparation 
should be awarded. 

Respondent’s vague counterclaim for “expenses” is unsupported and 
must be dismissed. 


ORDER 


Respondent’s counterclaim is dismissed. 

Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the sum of $5,550.00 with interest thereon at 
the rate of eight percent per annum from October 1, 1978, until paid. 

Copies of this order shall be served upon the parties. 


8. § 2-315. Implied Warranty: Fitness for Particular Purpose Where the seller at the 
time of contracting has reason to know any particular purpose for which the goods are re- 
quired and that the buyer is relying on the seller’s skill or judgment to select or furnish 
suitable goods, there is unless excluded or modified under the next section an implied war- 
ranty that the goods shall be fit for such purpose. 
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(No. 19,765) 


BAGLEY PRODUCE COMPANY v. CHARLES SIMPSON. PACA Docket No. 
2-5421. Decision issued March 25, 1980. 


Dumping of produce, shipper acquiesces—Unpaid invoices, failure to 
prove—Complaint dismissed. 


Where complainant failed to establish its claim of unpaid invoices. The complaint is dis- 
missed. 


George S. Whitten, Presiding Officer. 
Robert Anderson, McAllen, Tex. for complainant. 
Fidencio G. Garza, Jr., Falfurrias, Tex. for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $8,932.13, in connection with the 
sale of watermelons shipped in foreign commerce. 

A copy of the report of investigation prepared by the Department was 
served on each of the parties. A copy of the formal complaint was served 
upon respondent, who filed an answer thereto, denying liability to com- 
plainant. 

Although the amount claimed as damages exceeds $3,000.00, neither 
party requested an oral hearing and the shortened procedure set forth in 
the Rules of Practice (7 CFR 47.20) is therefore applicable. Pursuant to 
such procedure the parties were given opportunity to file verified state- 
ments in support of their respective positions. Neither party did so. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Gailian Dean Bagley, Jr., doing busi- 
ness as Bagley Produce Co., whose address is P. O. Box 1319, Edinburg, 
Texas. 

2. Respondent is an individual, Charles Simpson, whose address is 
Route 2, Box 244, Dell Valle, Texas. At the time the transactions in- 
volved herein respondent was operating subject to licensing under the 
Act. 

3. During the period from February 14, 1978, through May 16, 1978, 
complainant sold and shipped to respondent numerous quantities of 
watermelons having a total invoice cost, after adjustments, of 
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$19,139.49. Such watermelons were received by complainant from 
Mexico. Between March 16, 1978, and May 21, 1978, respondent made 
payments to complainant for watermelons in the total amount of 
$13,287.12. 

4. Two of the shipments of watermelons made by complainant to re- 
spondent, namely the two shipments made on April 26, 1978, having a 
net value of $3,212.17 and $3,247.14 respectively, were dumped by re- 
spondent due to their poor condition with the permission of complain- 
ant’s agent. 

5. An informal complaint was filed on January 15, 1979, which was 
within 9 months after the causes of action alleged in the complaint ac- 
crued. 


CONCLUSIONS 


The formal complaint alleges four shipments of watermelons begin- 
ning on April 26, 1978, and extending through May 16, 1978, and hav- 
ing a total value of $10,287.73. In addition a payment of $1,355.60 is ad- 
mitted to have been made on one of the shipments, leaving a net amount 
claimed by complainant of $8,932.13. 

A report of investigation was made by the Department, exhibit 1-A of 
which recits six payments as having been made to complainant against 
Charles Simpson’s account between March 16, 1978, and May 8, 1978, 
totalling $11,787.12. In addition there are also attached as exhibits to 
the report of investigation invoices issued between February 14, 1978, 
and May 25, 1978, showing sales by complainant to respondent in the 
total amount of $19,139.49. The difference between the payments 
shown on exhibit 1-A and the $19,139.49 figure is $7,352.37. Although 
the report of investigation contains a letter from the Department show- 
ing a balance due of $8,932.13, it is obvious that the first two payments 
recited in exhibit 1-A (a payment on 3-16-78 of $824.60 and a payment 
on 3-31-78 of $755.16) were omitted from the computation made in such 
letter. No explanation is given anywhere in the record as to why such 
omission was made. Respondent in his answer refers to exhibit 1-A and 
cites such exhibit as evidence that the payments were indeed made. 
Since no reply was made by complainant to this allegation of respondent 
we conclude that such payments were in fact made. 

Respondent’s basic defense to complainant’s allegations is that two 
loads of the melons (29,660 pounds shipped on April 20, 1978, and 
47,060 pounds shipped on April 26, 1978) were overripe and rotten and 
not fit for consumption by the public. Respondent states in an unsworn 
letter attached to the report of investigation that he was given permis- 
sion by Clyde Schubert, Salesman for Bagley Produce Co., to dump such 
melons. Also attached to the report of investigation is an unsworn state- 
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ment by Clyde Schubert in which he states that he received lots of bad 
watermelons from Mexico during the period in question and knew that 
respondent had received bad watermelons from complainant and sug- 
gested to respondent that such melons be dumped. In addition Mr. Schu- 
bert stated that he visited respondent’s place of business and actually 
saw several thousand pounds of bad watermelons. Where produce is 
dumped the regulations (7 CFR 46.23) require that a dump certificate be 
secured. In this case apparently no such certificate was acquired by re- 
spondent. However, where a shipper acquiesces in the dumping of pro- 
duce he can hardly expect to be paid for such produce. In this case the 
evidence that the shipper did acquiesce in the dumping of the produce 
through its agent consists only in the unsworn statement referred to 
above. However, complainant submitted no rebuttal evidence on this 
point whatever. We therefore conclude that respondent has established 
that the dumping of the produce was done with complainant’s consent. 
The value of the produce dumped amounted to $6,459.31. 

In his answer respondent alleged that there was an additional pay- 
ment to complainant of $1,500.00 on May 21, 1978, over and above the 
payments listed in the report of investigation. Respondent attached a 
copy of the $1,500.00 check, made out to and endorsed by complainant, 
to such answer. Again complainant made no reply to this allegation by 
respondent. 

We conclude therefore that the value of the two shipments of water- 
melons which were dumped, together with this $1,500.00 payment ex- 
ceeds the value of the unpaid invoices as stated above. The complaint 
should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 19,766) 


FRESCO INTERNATIONAL, INC. v. FRED E. CARTER COMPANY. PACA 
Docket No. 2-5463. Decision issued March 25, 1980. 


Oral contract, breach of—Damages—Reparation 


Where respondent breached the contract by failing to meet the size requirement of the gar- 
lic shipped in interstate commerce. Complainant’s damages, therefore, are 
$3,912.00. Respondent shall pay to complainant as reparation, $3,912.00 with 
interest from October 1, 1978. 
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Edward M. Silverstein, Presiding Officer. 
Jeffrey S. Nelson, Visalia, Calif., for complainant. 
Mathew W. McInerney, Newport Beach, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award of 
$3,912.00 against respondent in connection with a transaction, in inter- 
state commerce, involving one shipment of garlic. 

A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
the respondent who filed an answer thereto denying liability. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties have waived oral hearing- and therefore, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure, the verified pleadings of 
the parties are considered a part of the evidence in the case as is the De- 
partment’s report of investigation. Complainant filed an opening state- 
ment and respondent an answering statement. Additionally, respondent 


filed a brief. 


FINDINGS OF FACT 


1. Complainant, Fresco International, Inc., is a corporation whose ad- 
dress is 4838 North Blackstone Avenue, Suite C, Fresno, California 
93726. 

2. Respondent, Fred E. Carter Company, is a corporation whose ad- 
dress is P.O. Box 5, King City, California 93930. At all pertinent times, 
respondent was licensed under the Act. 

3. On or above August 18, 1978, in the course of interstate commerce, 
the respondent, by oral contract, sold and complainant purchased 600 
30-pound cases of U.S. No. 1 purple garlic at a price of 55 cents per 
pound f.o.b. King City, California, for a total price of $9,900.00. It was 
also agreed that the garlic was to be no less that 1 7/8 inches in size. 

4. The garlic was packed in 600 cases which had a market weight of 
30 pounds, 300 of which were stamped “4, Giant diameter generally 
1 9/16 to 2 2/16 inches” and the other 300 of which were stamped “5, 
Giant diameter generally 1 9/16 to 2 2/16 inches,” all of which were 
shipped by truck to Houston, Texas. The cases were there loaded in Sea 
Land Container No. 26143, which was shipped by Sea Land Vessel 
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Tampa to complainant’s customer, J. B. Commercial, in San Juan, 
Puerto Rico. 

5. Before being shipped from King City, California, the garlic was in- 
spected and classified as U.S. No. 1. However, the certificate does not 
indicate whether the garlic was measured. 

6. Upon arrival in Puerto Rico, the garlic, at the request of complain- 
ant’s customer, was again inspected. This inspection, which was done on 
September 8, 1978 at 3:00 p.m., revealed the size of the garlic as follows: 


Lot Marked ‘Giant 4’. Generally from 1 3/4 to 2 inches in dia- 
meter. Practically none under 1 3/4 inch. Lot marked ‘Giant 5’: 
Generally from 1 3/4 to 1 7/8 inches in diameter with 6% 
under 1 3/4 inches. 


The certificate also notes that the garlic failed to meet the weight 
stamped on the cases on “account of sample unit average below declared 
weight.” 

7. J. B. Commercial rejected the garlic due to its failure to meet the 
contractual arrangements between itself and complainant. There is no 
allegatiqn that, in so doing, J. B. Commercial acted improperly. Subse- 
quent to the rejection by J. B. Commercial, complainant attempted to 
sell the garlic to other buyers, but was unable to do so. Finally, complain- 
ant renogotiated the sale to J. B. Commercial at a reduced price of 52 
cents per pound c.i.f. San Juan, Puerto Rico or a total of $9,048.00. 

8. On or about August 22, 1978, complainant had paid respondent 
$9,900 for the garlic. In shipping the garlic to Puerto Rico and placing it 
in condition to be finally sold to J. B. Commercial, complainant incurred 
further costs of $3,060.00. 

9. A formal complaint was filed on May 11, 1979, which was within 
nine months of the date the cause of action herein accrued. 


CONCLUSIONS 


The only issue for discussion is whether the parties negotiated a con- 
tract requiring the minimum size of the garlic to be 1 7/8 inches in di- 
ameter. This was complainant’s contention. In its answer, respondent 
denied that size was a term of the contract. However, in a letter dated 
October 29, 1978, and addressed to the Department, which is part of the 
Department’s report of investigation, the respondent made the following 
statement: “Mr. Mack [complainant’s representative] was told that the 
garlic was sized across a1 7/8 inch sizing screen; with reasonable toler- 
ances for sizing.” In that same letter, the respondent made the following 
statement: “We did not sell2 1/8 inch garlic—we sold 1 7/8 inch garlic.” 
Thus, respondent’s denial in its answer cannot be given much credence 
and we, therefore, conclude that the parties did negotiate the 1 7/8 inch 
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size requirement as a term of their contract. The inspection of the garlic, 
in Puerto Rico, makes it certain that the garlic failed to meet this re- 
quirement. Since the garlic failed to meet the contractually agreed re- 
quirements, respondent, who accepted them, is entitled to the difference 
between the f.o.b. contract price plus freight and incidental damages 
and the market value at destination. Franklin Produce Exchange v. 
Kelly, 17 Agric. Dec. 756 (1958). Complainant’s costs amounted to 
$12,960.00 and it received $9,048.00 for the garlic. Complainant’s dam- 
ages, therefore, are $3,912.00. We find that respondent’s failure to pay 
complainant the $3,912.00 is a violation of section 2 of the Act for 
which reparation, plus interest, should be awarded. 

Parenthetically, we need to comment, in closing, that the respondent 
breached the contract in a second way: The contract called for 600 30 
pound cases or 18,000 pounds of garlic, while the report of the Puerto 
Rico inspection, although not indicating the total weight of the ship- 
ment, did indicate that the cases all failed to meet this weight require- 
ment. Thus, respondent also breached its contract in this regard. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation $3,912.00 with interest thereon at the rate 


of 8% per annum from October 1, 1978, until paid. 
Copies of this order shall be served upon the parties. 


(No. 19,767) 


CHARLES F. ZAMBITO d/b/a ZAMBITO PRODUCE SALES v. HOUSE OF GOOD 
CELERY, INC. PACA Docket No. 2-5377. Decision issued March 
28, 1980. 


Failure to pay full invoice amount 


Where respondent received four truck shipments of celery and failed to pay the full invoice 
amount. Respondent shall pay complainant as reparation, $9,199.20, with interest 
from November 1, 1978. 


George L. Aubrey, Presiding Officer. 
Complainant, pro se. 
Maurice S. Axenfield, Syracuse, N.Y., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award in 
the amount of $9,199.20 against respondent in connection with a trans- 
action in foreign commerce involving four truck shipments of celery 
from Ontario, Canada loading points to Syracuse, New York. 

A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent, 
who filed an answer thereto denying most of the allegations of the com- 
plaint, and asserting, as an affirmative defense, the want of jurisdiction 
of the United States Department of Agriculture. 

Although the amount claimed in the formal complaint exceeds $3,000, 
the parties have waived an oral hearing. Therefore, the shortened proce- 
dure provided in PACA Rules of Practice (7 CFR § 47.20) is applicable. 

Under this procedure the verified pleadings of the parties are consid- 
ered a part of the evidence in the case, as is the Department’s report of 
investigation. The parties were given an opportunity to submit further 
evidence in the form of sworn statements, and to file briefs. Neither 
party submitted any additional evidence or filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual whose address is 3301 South Gallo- 
way Street, Philadelphia, Pennsylvania. Complainant is the assignee for 
value from Tecomseth Valley Gardens, a firm in Beeton, Ontario, of its 
claim against respondent — the matter at issue in this proceeding. 

2. Respondent is a corporation whose address is 2100 Park Street, 
Syracuse, New York. At all times pertinent herein respondent was li- 
censed under the Act. 

3. Pursuant to an oral contract negotiated by a firm known as Joey’s 
Brokerage of Syracuse, New York, complainant’s assignor, Tecumseth 
Valley Gardens loaded and shipped from Ontario loading points, four 
truck shipments of celery consigned to the respondent. These four lots of 
celery were shipped on August 25 and 29, September 26 and October 2, 
1978, and invoiced as follows: 


DATE QUANTITY PER UNIT 
SHIPPED PRICE DLVD. AMT. TOTAL 
8/25/78 100 Ctns. 24’s $7.35 each $ 735.00 

550 Ctns. 30's $7.60 $4180.00 $4915.00 


8/29 275 Ctns. 30's $7.60 $2090.00 
27 Ctns. 24’s $7.35 $ 198.45 $2288.45 
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DATE QUANTITY PER UNIT 
SHIPPED PRICE DLVD. AMT. TOTAL 


9/26 200 Ctns. 30’s $7.75 $1550.00 
25 Ctns. 48's $7.75 $ 193.75 $1743.75 


10/2 157 Ctns. 30's $8.00 $1256.00 
24 Ctns. 24’s $8.00 $ 192.00 
50 Ctns. 48's $8.00 $ 400.00  _ $1848.00 


$10,795.20 


4. The four trucks received official Canadian inspection ' at various 
Ontario points on August 25, 1978, August 29, 1978, September 26, 
1978, and October 2, 1978. All the inspection certificates indicate that 
the celery was “practically free” of defects. Three of the certificates show 
no decay in evidence for the celery. On one of them, that of August 29, 
1978, there is an indication that the decay averaged 1 percent for the 
celery. All of these certificates bear a notation that the product “meets 
requirements of Fresh Fruit and Vegetable Regulations.” 

5. The four trucks containing the celery arrived at respondent’s place 
of business in New York State at unknown times and dates, and the cel- 
ery was accepted by respondent. 

6. Respondent has remitted $1,596.00 against this account. 

7. Complainant filed a timely complaint to initiate this proceeding on 
March 20, 1979, within nine months of the accrual of its alleged cause of 
action. 


CONCLUSIONS 


Respondent’s answer introduced no evidence. It merely denied some of 
the allegations of the complaint, and raised the affirmative defense of 
want of jurisdiction in the Department, without explanation. Thereafter 
respondent failed entirely to present any evidence, or argument on the 
jurisdictional question. 

We see no jurisdictional defect here. The Act in section 2 ? clearly com- 
prehends unfair conduct in foreign as well as interstate commerce. The 
fact that complainant here is the assignee of a Canadian shipper who 
had the original claim against respondent makes no difference. Assign- 


1. The inspection certificates indicate that the trucks all contained other vegetables be- 
sides the celery — apparently destined for other receivers. 
2. That section reads in pertinent part: 
SEC. 2. It shall be unlawful in or in connection with any transaction in interstate 
or foreign commerce— 


* * * 


* 2 4 


(4) For any commission merchant, dealer, or broker to fail or refuse truly 
and correctly to account and make full payment promptly in respect of any trans- 
action in any such commodity to the person with whom such transaction is 
nate 
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ments of this type have long been recognized in PACA reparation pro- 
ceedings. See Gambills v. Child, 27 A.D. 1537 (1968). 

Having accepted the produce, respondent has the burden of proving 
any breach of contract; i.e., any defects in the condition of the product 
on arrival, as well as damages. Wolf v. Mendelson-Zeller Co., 34 A.D. 
690 (1975); Herbert Rich Co. v. Blue Bonnet Foods, 38 A.D. 483 (1979). 
Respondent has offered no proof of this nature. Its failure to pay com- 
plainant the full invoice amount for the celery is a violation of section 2 
of the Act for which reparation must be awarded. 


ORDER 


Within thirty days of the date of this order respondent shall pay to 
complainant as reparation the amount of $9,199.20 with interest there- 
on at the rate of 8 percent per annum from November 1, 1978, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 19,768) 


MAGIC VALLEY PRODUCE, INC. v. ART KRAMER’S PRODUCE BUYING 
SERVICE, INC. PACA Docket No. 2-5464. Decision issued March 
31, 1980. 


Contract, established—Contract price, liable for—Damages, failure to es- 
tablish—Counterclaim—Reparation awarded 


Where respondent accepted the potatoes and became liable for the contract price. Respond- 
ent’s counterclaim for damages, not proven, is dismissed. Respondent shall pay to 
complainant, as reparation, $1,420.05, with interest from August 1, 1978. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 
Russell C. Green, Chicago, IIl., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking a reparation award of $1,745.05 
against respondent in connection with a transaction, in interstate com- 
merce, involving a shipment of potatoes. 

A copy of the report of investigation prepared by the Department was 
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served upon each of the parties. A copy of the formal complaint was 
served upon the respondent who filed an answer thereto denying the 
debt alleged by complainant. In addition, respondent counterclaimed for 
$970.00 for lost profits and has sought a setoff, of complainant’s dam- 
age claims, in the amount of $1,201.25 or, alternatively, $1,301.25. 
Complainant filed a reply thereto. 

Since neither the amount of damages claimed in the complaint nor in 
the counterclaim exceeds $3,000, the shortened method of procedure 
provided for in section 47.20 of the Rules of Practice (7 CFR 47.20) is ap- 
plicable. Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department’s re- 
port of investigation. Respondent filed a verified answering statement 
and complainant a verified statement in reply. Respondent also filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Magic Valley Produce, Inc., is a corporation whose 
address is P.O. Box 73, Paul, Idaho 83347. 

2. Respondent, Art Kramer’s Produce Buying Service, Inc., is a corpo- 
ration whose address is 1425 South Western Avenue, Chicago, Illinois 
60608. 


3. At all pertinent times, both complainant and respondent were li- 
censed pursuant to the Act. 

4. On or about July 8, 1978, complainant sold and respondent pur- 
chased a rail car load of potatoes for a total price of $9,700.00. The de- 
tails of this load of potatoes including the per hundredweight prices are 
as follows: 


300 sacks 100 lb. US #1 $12.00 F.O.B. 
100 sacks 100 lb. US #2 5.75 F.O.B. 
100 ctns. 80 ct. US #1 15.25 F.O.B. 
300 ctns. 90 ct. US #1 15.25 F.O.B. 
300 bales 10 lb. US #1 12.25 F.0.B. 
100 bales 5 lb. US #1 12.75 F.O.B. 


5. On or about July 10, 1978, E&R Brokerage, 431 Yellowstone, 
Idaho Falls, Idaho 83401, issued a broker’s “Standard Memorandum of 
Sale” covering the potatoes which were the subject of the July 8, 1978, 
contract between the parties. In this document, the total contract price 
is denoted as $10,025. The “Standard Memorandum of Sale” also reflects 
that car No. UPFE 454525 was to be shipped from Paul, Idaho on July 
11, 1978, and was to contain the following potatoes at the denoted per 
hundredweight prices: 
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300sacks 100lb. 100z.min. US#1 Idaho Bakers $12.50 F.O.B. 
100sacks 100lb. 60z.min. US#2 Idaho Potatoes 6.50 F.O.B. 
100 ctns. 80 ct. US #1 Idaho Potatoes 15.50 F.O.B. 
300 ctns. 90 ct. US #1 Idaho Potatoes 15.50 F.O.B. 
300 bales 10lb. meshG-6 US#1 Idaho Potatoes 12.50 F.0.B. 
100 bales 5lb. poly. US #1 Idaho Potatoes 13.00 F.O.B. 


6. Upon receipt of the July 10, 1978, “Standard Memorandum of 
Sale,” the respondent’s representative contacted E&R Brokerage and 
complained that the prices listed therein were higher than those agreed 
upon during the contractual negotiations with the complainant. The re- 
spondent’s representative was told by the representative of E&R Broker- 
age to contact complainant directly inasmuch as the Brokerage had not 
participated in the negotiations. 

7. The potatoes contained in car No. UPFE 454525 were accepted by 
respondent on arrival in Chicago on July 17, 1978. 

8. On or about July 17, 1978, at 12:45 p.m., the potatoes on rail car 
No. UPFE 454525 were inspected and inspection certificate No. 
D252762 was issued. In that restricted inspection, the “Condition” of the 
potatoes is reported as follows: 


Each lot: Firm. Carton 80 lot: Damage by (dry type) Fusarium 
Tuber Rot, average 2%. Damage by sunken areas, with underly- 
ing flesh discolored, range from 4 to 12%, average 8%. Carton 
90 lot: Damage by (dry type) Fusarium Tuber Rot, average 1%. 
Damage by sunken areas, with underlying flesh discolored, 
range from 2 to 3%, average 3%. Damage by Internal Black 
Spot, range from 3 to 5%, average 4%. 10 Pound Bag lot: Dam- 
age by (dry type) Fusarium Tuber Rot, range from 3 to 5%, av- 
erage 3%. Damage by sunken areas, with underlying flesh dis- 
colored, range from 5 to 10%, average 8%. 5 Pound Bag lot: 
Damage by (dry type) Fusarium Tuber Rot, range from 3 to 
15%, average 7%. Damage by sunken areas, with underlying 
flesh discolored, range from 13 to 50%, average 30%. Each lot: 
No soft rot. 


The Inspection Certificate also reflects the “Grade” of the potatoes as 
follows: “Meets quality requirements but fails to grade U.S. No. I [sic] 
80, 90, or 4 ounces minimum, respectively, only account of condition.” 

9. On or about July 17, 1978, subsequent to the inspection held that 
day, the respondent notified E&R Brokerage of the results of that in- 
spection. At about 2:00 p.m. of that day, representatives of E&R Broxer- 
age relayed this information to complainant, and were told by its repre- 
sentative that “he would handle it.” 

10. On or about July 19, 1978, at approximately 9:15 a.m., the pota- 
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toes on car No. UPFE 454525 were again given a restricted inspection. 
Inspection Certificate No. D252774, issued then, reflects the condition 
of the potatoes as follows: 


Generally firm. Damage by dry type Fusarium Tuber Rot aver- 
ages 1%. Damage by sunken discolored areas with underlying 
flesh also discolored ranges 3 to 20%, average 8%. Average 1/2 
of 1% soft rot. 


11. On or about July 19, 1978, at 11:20 a.m. EST, the complainant 
sent the respondent a telegram with the following message: 


UNLOADING OF CAR UPFE 454525 WITHOUT PRIOR 
NOTIFICATION CONSITUTED [sic] ACCEPTANCE ON THE 
TERMS OF E&R CONFIRMATION OF SALE ORDER #1352. 
IF YOU HAVE ANY DOUBT OF THE POINTS NOTED, I 
SUGGEST YOU CONTACT YOUR LOCAL P.A.C.A. OFFICE. 


12. On or about July 20, 1978, at 2:00 p.m. EST, the respondent sent 
the complainant a telegram with the following message: 


AS YOU ARE INFORMED AT TIME OF INSPECTION AR- 
RIVAL CHICAGO OF CAR NUMBER UPFE 454525 POTA- 
TOES FAILED TO MAKE CONTRACT BECAUSE OF FAIL- 
ING TO GRADE NUMBER 1 AS PER INSPECTION WE 
HAVE SOLD POTATOES AND ARE HOLDING YOU LIABLE 
FOR ANY DAMAGES AND WILL REMIT PROCEEDS OF 
SALE LESS EXPENSES. 


13. On or about August 3, 1978, the respondent paid complainant 
$8,279.95. 

14. On or about December 13, 1978, through the Department, the re- 
spondent sent a statement of damages to complainant and a check, in 
the amount of $578.80, which was offered in final settlement. The offer 
was refused by complainant. 

15. A formal complaint was filed on February 23, 1979, which was 
within nine months of the date on which the cause of action accrued. 


CONCLUSION 


It is not disputed that the respondent accepted the car load of pota- 
toes. See also R. Huston v. S. Waldron, 32 Agric. Dec. 1592 (1973): acts 
of dominion (such as respondent’s unloading of the rail car) and control 
constitutes acceptance. Having accepted the potatoes, respondent be- 
came liable for the contract price less any provable damages resulting 
from a provable breach of contract on the part of complainant. The Kun- 
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kel Co., Inc. v. Bearman Fruit Company, 34 Agric. Dec. 1902 (1975). Al- 
though it claimed damages, respondent failed to provide any probative 
evidence to establish it had actually suffered damages. Consequently, it 
is liable for the contract price of $9,700. Since it has paid complainant 
$8,279.95, it still owes complainant $1,420.05. The failure of respond- 
ent to pay this sum to complainant is a violation of section 2 of the Act 
for which reparation should be awarded, with interest. 

Parenthetically, we must note that we have concluded that the con- 
tract price agreed to between the parties was $9,700, the amount admit- 
ted by respondent, rather than the $10,025 claimed by complainant. A 
complainant has the burden of affirmatively proving all elements of its 
case. New York v. Sandler, 32 Agric. Dec. 702 (1973). The complainant, 
in the instant case, has failed to prove that the contract price was other 
than the $9,700 admitted by respondent. It’s only evidence in this re- 
gard was the “Standard Memorandum of Sale” issued by the E&R Brok- 
erage. However, the broker stated that it was not aware of the contract 
price but issued that document on information derived solely from com- 
plainant. Since the respondent has denied the complainant’s allegation 
and claimed to have immediately objected upon receipt of the Memoran- 
dum (and is supported by the E&R Brokerage), we conclude that the con- 
tract price was $9,700. 

Although respondent claimed amounts in setoff, it did not, as noted 
above, offer any probative evidence. The request for a setoff is therefore 
denied. Growers Produce v. Star Produce, 33 Agric. Dec. 693 (1974). As 
to the respondent’s counterclaim, which was for lost profits, we note 
that recovery of special damages based upon loss of profits from a resale 
requires proof that the seller entered into a contract with knowledge of 
the terms of the contract of resale. Ben Gatz Co. v. S. Albertson Co., 28 
Agric. Dec. 1192 (1969). Since, as noted above, no such proof was ad- 
duced by respondent, the counterclaim must be dismissed. S. P. Lipoma 
Co. v. C. H. Robinson, 29 Agric. Dec. 499 (1970). 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,420.05, with interest thereon at the rate 
of 8 percent per annum from August 1, 1978, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 
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(No. 19,769) 


LINDEMANN FARMS, INC. v. P. TAVILLA Co., INc. PACA Docket No. 
2-5480. Decision issued March 31, 1980. 


Consignment, established—Freight charges, normal and proper expense—Dismissal 


Where complainant failed to prove there was a variance from the normal procedure when 
handling produce on consignment, therefore, the complaint is dismissed. 


Edward M. Silverstein, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif. for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent, in the amount of $1,111.16, in connection with a 
transaction, in interstate commerce, involving cantaloupes. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability. 

Since the amount of damages claimed does not exceed $3,000, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20), is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the case 
as is the Department’s report of investigation. Complainant filed a veri- 
fied opening statement, respondent a verified answering statement, and 
complainant a verified statement in reply. Each party also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Lindemann Farms, Inc., is a corporation whose ad- 
dress is P.O. Box 1383, Los Banos, California 93635. 

2. Respondent, P. Tavilla Co., Inc., is a corporation whose address is 
1245 NW 21st Street, Miami, Florida 33142. At all pertinent times, re- 
spondent was licensed under the Act. 

3. On or about September 5, 1978, the complainant sold a rail car 
load, No. 453477, of cantaloupes to Public Super Markets, Inc., Miami, 
Florida (hereinafter “Public”). The cantaloupes were shipped on that 
date from Los Banos, California. Although the date of delivery is not dis- 
closed in the record, upon delivery, in Miami, Florida, the cantaloupes 
were rejected by Public on account of condition. Upon rejection, the 





470 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 39 A.D. 469 

cantaloupes were diverted to respondent who agreed to handle the load, 
on consignment, for complainant. The date of the agreement between 
complainant and respondent is not made clear in the record. However, 
on September 16, 1978, at 8:18 p.m., complainant sent respondent a 
telegram with the following message: “DIVERT CAR SPFE 453477 TO 
YOU HANDLE FOR OUR ACCOUNT IF UNABLE TO COVER 
FREIGHT ADVISE.” The telegram was not received by respondent. 

4. On or about September 23, 1978, complainant sold a truck load of 
cantaloupes to Public. The cantaloupes were shipped, on or about that 
date, from Los Banos, California. Although the date of delivery is not 
disclosed in the record, upon delivery, in Miami, Florida, the cantaloupes 
were rejected by Public on account of condition. Upon rejection, the 
truck load of cantaloupes was diverted to respondent who agreed to han- 
dle the load, on consignment, for complainant. The date of this agree- 
ment is not made clear in the record. 

5. On or about December 4, 1978, respondent sent complainant a 
check, in the amount of $1,094.76, and an “ACCOUNT OF SALES” as 
follows: 


Lindemann Farms, Our MO 
880 and 8940 


MO 8880, 1722 #15 lopes MO 8940 966 #12 lopes 
SPFE 453477 T.L.C. (R. B. CARRIERS) 





46 at 5.00 235 at 3.50 
62 at 4.50 284 at 3.00 
332 at 4.00 230 at 2.50 
20 at 3.75 150 at 2.00 
196 at 3.50 67 at 1.00 
126 at 3.00 966 $2616.50 
12 at 2.50 
110 at 2.00 
120 at 1.00 
698 dumped 
1722 $3346.00 
Gross sales 5,962.50 
Less 12% comm. (715.50) 
Less 0.10/pkg. 
handling (268.80) 
Less Freight paid 
SPFE 453477 (3,836.76) 
Less Insp. and 
dump cert. (46.68) 
1099.76 


MO 8880 563.30 
MO 8940 531.46 


1094.76 
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6. A formal complaint was filed on August 23, 1979, which was with- 
in nine months of the date when the cause of action herein accrued. 


CONCLUSIONS 


The only issue it is necessary to discuss is whether the respondent, in 
accepting the cantaloupes rejected by Public, agreed to guarantee the 
freight on the load shipped in rail car No. SPFE 453477. Complainant 
contends that respondent did; respondent contends that it did not. The 
only evidence offered by complainant on this point is a copy of a tele- 
gram which is quoted in Finding of Fact No. 3 above. 

The telegram is not dispositive of the issue for several reasons: First, 
the respondent presented substantial evidence that it did not receive the 
telegram and, inasmuch as it did not, contrary to complainant’s asser- 
tion, its failure to question the terms stated therein is of no import; and, 
secondly, the wording of the telegram does not support complainant’s 
position. Complainant contends the telegram means that respondent 
guaranteed the rail freight on car No. SPFE 453477. However, all the 
telegram provides, in pertinent part, is “... IF UNABLE TO COVER 
FREIGHT ADVISE.” We think that respondent’s contention, that it 
would be unable to determine whether or not the proceeds of the sale 
would cover the freight until after it unloaded the cantaloupes and, at 
least, tried to sell them, is logical. Since the record does not reflect any 
objection, complainant apparently does not object to the timing of re- 
spondent’s “ACCOUNT OF SALES.” We conclude that, until it had suffi- 
cient information to forward this “ACCOUNT OF SALES,” respondent 
was not in a position to “ADVISE” complainant that the proceeds from 
the sale of the cantaloupes were “UNABLE TO COVER [the] FREIGHT” 
on rail car No. SPFE 453477. Having done so in a timely fashion, we fur- 
ther conclude that, even had it received the telegram and the telegram 
be concluded to be the sum total of the parties’ contractual agreement, 
that respondent fully complied with the contract. 

Essentially, in its complaint, complainant seeks reimbursement from 
the respondent of the freight charges on the cantaloupes in rail car No. 
SPFE 453477 which cantaloupes respondent agreed to handle on con- 
signment for complainant. Freight charges are a normal and proper ex- 
pense to be deducted on an account of sales where the shipment is being 
handled on a consignment basis. Cal. Fruit v. Tree Fresh, 31 Agric. Dec. 
271 (1972). As the moving party, the burden rests upon the complainant 
to prove any variance from this norm. Accord, New York v. Sandler, 32 
Agric. Dec. 702 (1973); Sam Kepshire v. Ray Westrick Farms, 28 Agric. 
Dec. 1199 (1969). This, the complainant has failed to do. The complaint, 
therefore, must be dismissed. 
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ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 19,770) 


CHESTER S. HARRIS d/b/a HARRIS ORCHARD v. FARWEST FRUIT FACTORS 
INC. and/or NORTHWEST FRUIT SALES INC. PACA Docket No. 
2-5467. Decision issued March 31, 1980. 


Failure to pay—Dismissal as to one respondent—Reparation awarded 


Where respondent Farwest Fruit Factors, Inc. violated section 2 of the act and shall pay to 
complainant as reparation, $1,737.83, with interest from March 1, 1978. Complaint 
against respondent Northwest Fruit Sales, Inc. is dismissed. 


George S. Whitten, Presiding Officer. 
Complainant, prose. 
Richard B. Price, Omak, Wash. for respondent Northwest Fruit Sales, Inc. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Timely com- 
plaints were filed against respondents in which complainant seeks to re- 
cover a total of $2,243.92, in connection with the consignment of 28 
bins of fresh delicious apples. 

A copy of the formal complaint and a copy of the report of investiga- 
tion prepared by the department were served upon respondents. A copy 
of the report of investigation was served upon complainant. Respondent 
Northwest Fruit Sales, Inc. filed an answer to the complaint denying lia- 
bility to complainant. Respondent Farwest Fruit Factors, Inc. failed to 
file an answer. 

The amount involved in this proceeding is less than $3,000.00, and 
therefore the shortened method of procedure set forth in section 47.20 
of the Rules of Practice is applicable. Under such procedure the verified 
complaint and answer are considered as evidence along with the Depart- 
ment’s report of investigation. The parties were given the opportunity to 
file additional evidence in the form of sworn statements, however 
neither party did so. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Chester S. Harris, is an individual doing business as 
Harris Orchard, whose address is P.O. Box 23, Greenleaf, Idaho. 

2. Respondent, Farwest Fruit Factors, Inc., is a corporation whose ad- 
dress is P.O. Box 639, Payette, Idaho. At the time of the transactions in- 
volved herein this respondent was licensed under the Act. 

3. Respondent, Northwest Fruit Sales,.Inc., is a corporation whose ad- 
dress is P.O. Box 257, Monitor, Washington. At the time of the transac- 
tions involved herein this respondent was licensed under the Act. 

4. On or about October 4, 1977, complainant consigned and delivered 
to respondent Farwest Fruit Factors, Inc., 28 bins of fresh red delicious 
apples. The apples were subsequently sold by respondent Northwest 
Fruit Sales, Inc., on behalf of respondent Farwest Fruit Factors, Inc., 
and the proceeds of such resale were remitted to respondent Farwest 
Fruit Factors, Inc. 

5. There is now due and owing from respondent Farwest Fruit Fac- 
tors, Inc. to complainant, the sum of $1,737.83, as net proceeds from the 
resale of the apples. 

-6. An informal complaint was filed against respondent Farwest Fruit 
Factors, Inc. on April 19, 1978, which was within 9 months after the 
cause of action herein accrued. An informal complaint was filed against 


respondent Northwest Fruit Sales, Inc., on April 28, 1978, which was 
within 9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant alleged in his formal complaint consignment and deliv- 
ery of the subject apples to both respondents. However, respondent 
Northwest Fruit Sales, Inc., denied receiving such apples from com- 
plainant and alleged that the apples were instead received from respond- 
ent Farwest Fruit Factors, Inc., for sale on their behalf. Respondent 
Northwest Fruit Sales, Inc., alleges that returns were reported accord- 
ingly to Farwest Fruit Factors, Inc. Complainant did not respond to 
these allegations. In addition there is nothing in the Department’s report 
of investigation which would negate these contentions of respondent 
Northwest Fruit Sales, Inc. Accordingly we are unable to find any con- 
tractual relationship between complainant and respondent Northwest 
Fruit Sales, Inc., and the complaint against such respondent should be 
dismissed. 

Complainant has alleged consignment and delivery of the subject ap- 
ples to Farwest Fruit Factors, Inc., and such respondent has failed to re- 
ply to these allegations. In addition the Department investigated the rec- 
ords of both respondents and issued a report of investigation with exhib- 
its attached, showing the amount of $1,737.83 remaining due to com- 





474 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 39 A.D. 474 


plainant for the apples. No response was made by Farwest Fruit Factors, 
Inc. to the Department’s report of investigation. Accordingly we find 
that there is due from respondent Farwest Fruit Factors, Inc., to com- 
plainant, the sum of $1,737.83. The failure of this respondent to pay 
complainant such amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 

The Department’s investigator also found that there were $512.09 in 
unpaid invoices resulting from the sale of a portion of complainant’s ap- 
ples by respondent Northwest Fruit Sales, Inc., to its customers. The in- 
vestigator concluded that the complainant would be due such amount 
from Northwest Fruit Sales, Inc., if and when such amounts were col- 
lected. There is nothing in the record to indicate that such amounts have 
been collected nor is there any indication in the record that failure to col- 
lect such amounts was in anyway due to negligence on the part of North- 
west Fruit Sales, Inc. 


ORDER 


The complaint against respondent Northwest Fruit Sales, Inc., is dis- 
missed. 

Within 30 days from the date of this order, respondent Farwest Fruit 
Factors, Inc. shall pay to complainant, as reparation, $1,737.83, with in- 


terest thereon at the rate of 8 percent per annum from March 1, 1978, 
until paid. 
Copies of this order shall be served upon the parties. 


(No. 19,771) 


M. DouG ALFORD d/b/a M.D. ALFORD v. PRODUCE PRODUCTS, INC. 
PACA Docket No. 2-5470. Decision issued April 7, 1980. 


Commission merchant—Accountings—Consignments— 
Sprouting, failure to establish—Reparation awarded. 


Where respondent failed to keep consignor fully informed on five shipments of potatoes 
and failed to substantiate its contention of sprouting. Respondent shall pay to Com- 
plainant, as reparation, $2,876.11, with interest from October 1, 1978. 


Andrew Y. Stanton, Presiding Officer 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $4,021.76 in connection with five 
shipments of potatoes consigned to respondent in the course of inter- 
state commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 

Although the amount claimed as damages exceeds $3,000.00, the par- 
ties have waived oral hearing. Accordingly, the shortened procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is appli- 
cable. Pursuant to such procedure, complainant filed an opening state- 
ment. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, M. Doug Alford d/b/a M. D. Alford, is an individual 
whose address is 5024 W. Livingston, Pasco, Washington. 

2. Respondent, Produce Products, Inc., is a corporation whose address 
is 231 E. Imperial Highway, Suite 230, Fullerton, California. At the time 
of the transaction involved herein, respondent was licensed under the 
Act. 

3. On approximately August 27, 1978, complainant consigned to re- 
spondent 33 /50 pound cartons of potatoes, designated lot no. 672A. On 
approximately August 27, 1978, respondent sold the potatoes in inter- 
state commerce to Hellman Produce, Los Angeles, California, for $5.50 
per carton, delivered, and sent a memorandum of sale reflecting these 
terms to complainant on August 28, 1978 (complainant’s exhibit no. 1a). 

4. Respondent remitted to complainant $119.62 for lot no. 672A, ar- 
rived at by deducting from the gross proceeds of $181.50, $4.13 for 
brokerage, $24.75 for freight, and $33.00 for an adjustment allegedly 
given to Hellman Produce because of sprouting present in the potatoes 
upon their arrival at its place of business. Respondent sent a memo- 
randum to complainant dated September 19, 1978, informing complain- 
ant that credits had been permitted Hellman Produce due to the sprout- 
ing, but respondent never provided complainant with an inspection cer- 
tificate or any other evidence attesting to the alleged sprouted condition 
of the potatoes. 

5. On approximately August 29, 1978, complainant consigned to re- 
spondent a total of 1,289 /50 pound cartons of potatoes, designated lot 
no. 674A. On approximately August 29, 1978, respondent sold the po- 
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tatoes in interstate commerce to S. Friedman & Sons, Blue Island, IlIli- 
nois (hereinafter S. Friedman), for $5.80 per hundredweight for 521 car- 
tons and $7.80 per hundredweight for 768 cartons, delivered, and sent a 
memorandum of sale reflecting these terms to complainant on Septem- 
ber 1, 1978 (complainant’s exhibit no. 2a). 

6. Respondent remitted to complainant $2,111.96 from the sale of lot 
no. 674A to Friedman, arrived at by deducting from the gross proceeds 
of $4,506.10, $161.04 for brokerage, $20.00 for a Ryan recorder, and 
$2,394.14 for other expenses, including an alleged adjustment given S. 
Friedman because of sprouting exhibited by the potatoes upon their ar- 
rival at its place of business. Respondent never provided complainant 
with an inspection certificate or any other evidence attesting to the al- 
leged sprouted condition of the potatoes. 

7. Sometime in September 1978, respondent sent an invoice to Scott 
Finks Co., Inc., Kansas City, Missouri (hereinafter, “Scott Finks”), show- 
ing the sale to Scott Finks of lot no. 674A at $7.50 per hundredweight 
for 521 cartons, and $9.50 per hundredweight for 768 cartons f.o.b. This 
invoice did not represent an actual sale, however, but was prepared only 
to establish a market value for lot no. 674A, to be used by respondent for 
claim purposes against the carrier employed in the shipment of the po- 
tatoes to S. Friedman. Respondent sent a memorandum of sale dated 
September 1, 1978, to complainant reflecting the terms set forth in its 
invoice to Scott Finks, but did not indicate the reason for Scott Finks’ in- 
volvement (complainant’s exhibit no. 2aa). 

8. On approximately September 2, 1978, complainant consigned to re- 
spondent a total of 1,335 /50 pound cartons of potatoes, designated lot 
no. 681A. On approximately September 2, 1978, respondent sold the po- 
tatoes in interstate commerce to Garden State Farms, Philadelphia, 
Pennsylvania (hereinafter “Garden State”), for $4.75 per hundredweight 
for 415 cartons of 80’s and 625 cartons of 90’s, and $3.00 per hundred- 
weight for 295 cartons of 100’s, f.o.b., and sent a memorandum of sale to 
complainant reflecting these terms on September 2, 1978 (complainant’s 
exhibit no. 3a). The memorandum does not mention that protection for 
market decline was granted Garden State. 

9. Respondent remitted to complainant $5,301.10 from the sale of lot 
no. 681A to Garden State, arrived at by deducting from the gross pro- 
ceeds of $5,825.00, $133.89 for brokerage, and $390.01 for an allowance 
allegedly granted Garden State for market decline. 

10. The Market News Service Reports for Philadelphia, Pennsylvania 
show, as the market price for 50 pound cartons of Washington Norgold 
potatoes, the type of potatoes comprising lot no. 681A, the following: 
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Date 80’s 90’s 100’s 


September 1, 1978 $6.50-$7.00 $6.50-$7.00 $6.00 
September 5, 1978 $6.00-$6.50 $6.00-$6.50 $6.00-$6.50 
September 6, 1978 $6.50 $6.50 $6.50 
September 7, 1978 $6.50 $6.50 $6.50 
September 8, 1978 $6.50 $6.50 $6.50 


11. On approximately September 2, 1978, complainant consigned to 
respondent 240 /100 pound sacks of potatoes, designated lot no. 683A. 
On approximately September 2, 1978, respondent sold the potatoes in 
interstate commerce to Golden H, Winnemuca, Nevada, for $5.00 per 
sack, delivered, and sent a memorandum of sale to complainant on Sep- 
tember 5, 1978, purportedly reflecting the terms of sale, but erroneously 
listing the sales price as $4.00 per sack (complainant’s exhibit no. 4a). 
Thereafter, respondent informed complainant, by telephone, that the 
actual selling price was $5.00 per sack. 

12. Respondent remitted to complainant from the sale of lot no. 
683A, a sum arrived at by deducting from the alleged gross proceeds of 
$4.00 per sack, or $960.00, $60.00 for brokerage, plus the amount it 
paid for freight. 

13. On approximately September 15, 1978, complainant consigned to 
respondent 36/100 pound sacks of potatoes, designated lot no. 698A. On 
approximately September 15, 1978, respondent sold the potatoes in 
interstate commerce to Hellman Produce for $5.00 per sack, delivered, 
and sent complainant a memorandum of sale reflecting these terms on 
September 20, 1978. However, only 30 sacks actually arrived at Hell- 
man Produce. 

14. Respondent remitted to complainant $69.00 for the sale of lot No. 
698A, arrived at by deducting from the gross proceeds of $180.00, $9.00 
for brokerage, $72.00 for freight, and a $30.00 allowance purportedly 
given to Hellman Produce because of the absence of six bags. 

15. According to complainant, respondent has, to date, failed to pay 
complainant a total of $4,021.76. This sum consists of $33.00 from lot 
no. 672A, $3,328.75 from lot no. 674A, $390.01 from lot no. 681A, 
$240.00 from lot no. 683A, and $30.00 from lot no. 698A. 

16. A formal complaint was filed on March 15, 1979, which was with- 
in nine months from when the alleged causes of action herein accrued. 


CONCLUSIONS 


As a commission merchant acting on behalf of complainant, the con- 
signor, respondent was required by section 46.29 (a) of the Department’s 
regulations (7 CFR 46.29 (a) ) to adhere to a particular standard of con- 
duct. Among the requirements of section 46.29 (a) are as follows: 
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It is a violation of section 2 of the act to fail to render true and 
correct accountings in connection with consignments or pro- 
duce handled on joint account. Charges which cannot be sup- 
ported by proper evidence in the records of the commission 
merchant or joint account partner shall not be deducted. The 
commission merchant or joint account partner may be held li- 
able for any financial loss and for other penalties provided by 
the act, due to his negligence or failure to perform any speci- 
fication or duty, express or implied, arising out of any trans- 
action subject to the act. 


In addition, it is a breach of duty for a consignee to fail to keep its con- 
signor fully informed of developments in connection with a consignment 
transaction. In such a case, the consignee is liable for any loss resulting 
from the breach. Jobb Packing Co., Inc. v. Peter Condakes Company, 30 
A.D. 1076 (1971). The burden of proof is upon the one alleging the con- 
signee’s breach of duty to establish such breach by a preponderance of 
the evidence. Pacific Fruit & Produce Co. v. Wm. C. Denny, Inc., 31 A.D. 
1420 (1972). 

Complainant claims that respondent breached its duty as a commis- 
sion merchant with respect to five shipments of potatoes which respond- 
ent handled on consignment for complainant’s account. This is denied by 
respondent. 

Regarding lot no. 672A, complainant alleges that respondent failed to 
remit $33.00 from its sale of the potatoes. Respondent admits that it did 
not turn over this amount, but claims that it was justifiably given to the 
buyer, Hellman Produce, as an allowance, due to sprouting exhibited by 
the potatoes upon their arrival. However, respondent has not submitted 
certificates of inspection or any other evidence to substantiate its con- 
tention of sprouting. We conclude, therefore, that respondent has failed 
to support its claim of a $33.00 allowance with proper evidence, as re- 
quired by section 46.29 (a), and it is thus liable to complainant for this 
sum. 

With respect to lot no. 674A, the record reflects that respondent re- 
ceived proceeds of $4,506.10 from its sale of the potatoes to S. Fried- 
man, but remitted only $2,111.96 to complainant. Respondent apparent- 
ly deducted $161.04 for brokerage, $20.00 for a Ryan recorder, its ex- 
penditure for freight, and an allowance purportedly granted to S. Fried- 
man because of the sprouted conditions of the potatoes upon arrival. 
However, respondent has not produced any evidence as to what it paid 
for freight, nor has respondent submitted an inspection certificate or 
any other evidence supporting its claim of sprouting. Therefore, the only 
deductions claimed by respondent in connection with lot no. 674A which 
we consider to be based on proper evidence are those for brokerage and a 
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Ryan recorder, totalling $181.04. The remaining deductions of 
$2,213.10 for freight and the alleged allowance for sprouting are with- 
out evidentiary support such as freight bills and reports of inspection, 
respectively, in violation of section 46.29 (a). Such deductions were not 
therefore, justified. 

Complainant asserts that any determination of damages concerning 
the remittance from respondent for lot no. 674A should be based on the 
invoice price of respondent’s apparent sale to Scott Finks rather than the 
sale to S. Friedman. The evidence shows that respondent sent to com- 
plainant, at approximately the same time, two memorandum of sale, one 
showing Scott Finks and the other showing S. Friedman as the buyer. 
According to respondent, Scott Finks did not purchase lot no. 674A, but 
was invoiced merely to establish a market value for the load for the pur- 
chase of a prospective claim against the carrier. This contention is sup- 
ported by an affidavit from a representative of Scott Finks (respondent’s 
exhibit no. 2). While we do not approve of this tactic, and conclude that 
respondent breached its duty to keep complainant fully informed of all 
developments concerning the consignment transaction by not properly 
distinguishing the two memorandums of sale sent to complainant, we 
cannot conceive how such breach resulted in any loss to complainant. 
We, therefore, must reject complainant’s contention that its damages re- 
lating to lot no. 674A should be based on the alleged sale to Scott Finks. 

As to lot no. 681A, the $390.01 which complainant claims as damages 
was, according to respondent, deducted from the proceeds of its sale to 
Garden State due to market decline. Complainant denies that it was 
notified of the alleged allowance, and contends that the deduction was 
unwarranted. Although respondent has submitted into evidence a copy 
of its memorandum of sale containing the words “Protect Market De- 
cline” (report of investigation exhibit no. 8, p. 1), no such words appear 
on the copy of that document filed by complainant (Finding of Fact 8). 
This is strong evidence supporting complainant’s contention that it was 
not informed that Garden State was granted protection for market de- 
cline. In addition, the Market News Service Reports for Philadelphia, 
Pennsylvania, Garden State’s place of business, while not issued on the 
date of sale, September 2, 1978, show no significant market decline for 
the type of potatoes involved herein over the course of September 1, 5, 6, 
7, and 8, 1978 (Finding of Fact 10), those dates on which the Reports 
were issued. These factors lead us to conclude that respondent negligent- 
ly failed to keep complainant fully informed concerning the allowance 
granted Garden State and that such negligence resulted in a loss to com- 
plainant of $390.01, as complainant would probably not have approved 
of the allowance, as indicated by the absence of significant market de- 
cline shown by the Market News Service Reports. 
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With respect to lot no. 683A, the parties agree that respondent orig- 
inally notified complainant, by means of its memorandum of sale, that 
the potatoes involved were sold to Golden H at $4.00 per sack, but that 
respondent later, by telephone, informed complainant that it had mis- 
stated the sale price, as it was actually $5.00 per sack. Respondent ex- 
plains in its answer that it remitted to complainant only $960.00, less 
$60.00 brokerage, for the 240 sacks of potatoes, or $4.00 per sack, be- 
cause it was unable to obtain the additional $1.00 per sack, or $240.00. 
However, respondent has not presented any evidence to corroborate its 
contention as to its inability to obtain the extra $1.00 per sack, which is 
required by section 46.29 (a), and we, therefore, conclude that its 
$240.00 deduction was unwarranted. 

Finally, turning to lot no. 698A, complainant has disputed a $30.00 
deduction made by respondent allegedly due t6 the absence of six sacks 
of potatoes (at $5.00 per sack) aboard the carrier upon its arrival at the 
place of business of the buyer, Hellman Produce. Respondent has pro- 
vided sufficient evidence to warrant this deduction, contained in a docu- 
ment filed with its answer. This document, a copy of respondent’s in- 
voice to Hellman Produce, shows, under the column “Quantity”, the 
number 36 crossed out, and replaced by the number 30. The invoice also 
bears the handwritten notation “OK BRYCE”, apparently written by 
Bryce Hellman, a representative of Hellman Produce. Therefore, we con- 
clude that complainant has failed to sustain its burden of proving re- 
spondent’s negligence regarding lot no. 698A. 

The transactions in the complaint for which respondent has incurred 
liability for breaching its duty as a commission merchant are lot no. 
672A for $33.00, lot no. 674A for $2,213.10, lot no. 681A for $390.01, 
and lot no. 683A for $240.00, totalling $2,876.11. Respondent’s failure 
to remit this amount to complainant is a violation of section 2 of the Act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,876.11, with interest thereon at the rate 
of eight percent per annum from October 1, 1978, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 19,772) 


MAINLINE POTATO Co., INC., v. TRIPLE R SALES OF DALLAS, INC. and 
CHARLES EUGENE PARISH. PACA Docket No. 2-5441. Decision is- 
sued April 7, 1980. 


Delivered sale—Damages, failure to prove—Failure 
to pay—Reparation awarded. 


Where respondent failed to prove damages and failed to pay full invoice amount. In addi- 
tion to the amount of $4,688.40 awarded as reparation to complainant by order of 
August 20, 1979, the respondents shall pay to complainant as reparation the sum of 
$810.10 with interest, from January 1, 1979. 


George L. Aubrey, Presiding Officer 
Complainant and respondents, pro se 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against both respondents in the amount of $5,498.50 in connection with 
two transactions in interstate commerce involving truck shipments of 
potatoes from Minnesota to Dallas, Texas. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon the re- 
spondents, who filed an answer thereto denying liability in part, but ad- 
mitting liability to the complainant in the amount of $4,688.40. Accord- 
ingly an order requiring payment of this undisputed amount was issued 
on August 20, 1979 and served upon respondents. 

Although the amount claimed in the formal complaint exceeds $3,000, 
the parties have waived an oral hearing. Therefore the shortened proce- 
dure provided in the PACA Rules of Practice (7 CFR § 47.20.) is appli- 
cable. Under this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department’s report 
of investigation. The parties were given an opportunity to submit fur- 
ther evidence in the form of sworn statements, and to file briefs. How- 
ever, neither party submitted any additional evidence or filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mainline Potato Co., Inc., is a corporation whose ad- 
dress is Route 1, Barnesville, Minnesota. 
2. Respondent Triple R Sales of Dallas, Inc., is a corporation doing 
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business at 2015 Taylor Street, Dallas, Texas. At the time of the trans- 
action involved herein this respondent was subject to license under the 
Act. 

3. Respondent Charles Eugene Parrish is an individual doing business 
at the same address, 2015 Taylor St., Dallas, Texas. At the time of the 
transaction alleged herein this respondent was licensed under the Act. 

4. Pursuant to an oral contract negotiated on November 1, 1978 be- 
tween the complainant and Mr. Charles Eugene Parrish, complainant on 
November 6, 1968 loaded and shipped from Downer, Minnesota one 
truckload of potatoes consisting of 440 100 lb. bags of commercial grade 
potatoes. At an unknown time and date this truck arrived at the re- 
spondents’ place of business in Dallas and the load was accepted by 
them. 

5. Pursuant to a second oral contract negotiated between complainant 
and Mr. Parrish on December 2, 1978, complainant loaded and shipped 
from Downer, Minnesota a second truckload of potatoes consisting of 
655 100 lb. bags of No. 2 washed potatoes. This reached respondents’ 
place of business in Dallas on or before December 4, 1978, and at 9:25 
a.m. on that date received official USDA inspection reported as follows: 


Products Inspected: Round red POTATOES in burlap sacks printed “Farmers 
Finest, 100 Ibs. net, Red River Valley Potatoes.” Applicant 
states 650 sacks. 

Condition of Load: Through crosswise load; 3 to 8 layers. 

Temperature of Product: Rear doors: Top 46° F., Bottom 48° F. 

Condition: Generally firm. In 40% of samples no soft rot, 60% from 3 to 5%, 

average 2% Slimy Rot in advanced states. 

Remarks: Inspection and certificate restricted to product and lading in 4 stacks 

nearest rear doors. 


6. The first shipment of potatoes was invoiced at $2,420.00 and the 
second at $3,078.50 for a total of $5,498.50. At the time of the filing of 
the complaint respondents had made no payments against these in- 
voices. 

7. The formal complaint was filed on April 23, 1979 in the Fort 
Worth, Texas office of the Regulatory Division, Fruit and Vegetable 
Division, Agricultural Marketing Service, within nine months of the ac- 
cural of complainant’s alleged cause of action. 


CONCLUSIONS 


The respondents do not deny receiving the potatoes, and in fact have 
admitted liability in the amount of $4,688.40. However, respondents al- 
lege that they were put to some labor costs, estimated at $1.00 per cwt 
for grading, and also suffered a 5% loss in the grade out. 

Though not completely clear from the record, apparently these sales 
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were on a delivered basis. The inspection certificate for the second truck 
does show some condition defects which might have caused respondents 
to experience a loss on part of the produce. Whether the condition was 
bad enough to qualify as a breach of contract need not be decided. This is 
because respondents have offered no proof of timely notification to the 
complainant, or of the quantum of their damages. The allegations in the 
answer, standing alone without documentation or other proof, are insuf- 
ficient to support any claim for damages. See, e.g., Nat?. Pro. Dist. v. 
Davis Brokerage Co. 25 A.D. 268, 556 (1966). Without this proof the re- 
spondents are liable for the full invoice amount. The failure to pay the 
same is a violation of section 2 of the Act for which reparation should be 
awarded. 

The complainant alleges a joint and several liability. The complaint 
indicates that the negotiations were all with Mr. Parrish himself acting 
entirely as an individual. However, in his response to the answer, Mr. 
Parrish admits that he was acting as agent for the corporation. The 
order for undisputed amount of August 20, 1979, runs against the indi- 
vidual and corporate respondents jointly. We conclude that there is the 
same joint liability for the entire amount of the reparation award sought 
in the complaint. 


ORDER 


In addition to the amount of $4,688.40 awarded as reparation to com- 
plainant by order of August 20, 1979, the respondents shall, within 30 
days from the date of this order, pay to complainant as reparation the 
sum of $810.10 with interest thereon at the rate of 8 per cent per annum 
from January 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 19,773) 


SALINAS LETTUCE FARMERS COOPERATIVE v. L. CHARLES JOHNSON, INC. 
PACA Docket No. 2-5385. Decision issued April 7, 1980. 


Broker, failure to prove—Breach of contract, failure to prove—Damages, 
failure to prove—Failure to pay—Reparation awarded. 


Where respondent failed to prove (1) acting as a broker (2) there was a breach of contract 
and (3) any damages resulting from the alleged breach. Respondent failed to pay 
purchase price. Respondent shall pay to complainant, as reparation, the sum of 
$6,042.50, with interest from June 1, 1978. 
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George S. Whitten, Presiding Officer 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent, in the amount of $6,042.50, in connection with the 
sale of a quantity of lettuce shipped in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 

Although the amount claimed as damages in the complaint exceeds 
$3,000.00, neither party requested an oral hearing, and the shortened 
procedure set forth in the Rules of Practice (7 CFR 47.20) is therefore 
applicable. Pursuant to such procedure, complainant filed an opening 
statement, and respondent filed an answering statement. Complainant 
did not file a statement in reply. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Salinas Lettuce Farmers Cooperative, is a coop- 
erative association whose address is P.O. Box 549, Salinas, California. 

2. Respondent, L. Charles Johnson, Inc., is a corporation whose ad- 
dress is 5414 Highway 12, N., Maple Plain, Minnesota. At the time of 
the transaction involved herein, respondent was licensed under the Act. 

3. On or about May 10, 1978, complainant sold to respondent one 
truckload of lettuce containing 400 cartons of Cookie brand lettuce, 
2 1/2’s, at $6.00 per carton, and 405 cartons of Downtown brand let- 
tuce, 2’s, at $8.00 per carton, plus $402.50 for cooling, or a total invoice 
price of $6,042.50, f.o.b. Such lettuce was shipped to respondent in 
Minneapolis, Minnesota, from complainant’s place of business in 
Salinas, California, on May 10, 1978. 

4. After arrival of the lettuce at the place of business of respondent’s 
customer in Minneapolis, Minnesota, such lettuce was unloaded from the 
truck. On May 17, 1978, at 9:00 a.m. a Federal inspection was made of 
the “Cookie” brand lettuce while stocked in the receiver’s cooler room. 
Such inspection showed the condition of the lettuce to be: “Fresh and 
Crisp. No decay.” On May 19, 1978, in the afternoon, federal inspections 
were made of each brand of lettuce as to weight only. The Downtown 
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brand lettuce was shown to weigh from 36 1/2 to 46 1/2 pounds, with 
an average weight of 42.40 pounds. The Cookie brand lettuce was shown 
to weigh from 40 3/4 to58 1/4, with average weight of 49.36 pounds. 

5. No payment has been made by respondent to complainant of any of 
the purchase price of the subject lettuce. 

6. An informal complaint was filed on November 13, 1978, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent interposes two defenses to complainant’s claim: (1) Re- 
spondent states that it did not purchase the subject lettuce but acted as 
broker in the sale of the lettuce by complainant to Zuccarro Produce 
Company in Minneapolis, Minnesota; (2) Respondent claims that the let- 
tuce failed to meet contract specifications in that it failed to weigh 51 to 
53 pounds per carton. In support of its allegations respondent submitted 
a copy of a broker’s memorandum of sale showing a sale from complain- 
ant to Zuccarro and showing specifications in the memorandum of 51 to 
53 pounds per carton. 

Complainant, in a sworn statement by Ronnie Van Bebber, its sales 
manager, maintained that the sale was to respondent alone and that 
complainant had no knowledge of who respondent was going to dis- 
tribute the lettuce to. Respondent submitted a sworn statement by its 
sales manager James H. Hannigan. Mr. Hannigan stated that he did not 
deal with Ronnie Van Bebber in purchasing the lettuce but rather with a 
Bill Stafford, and that the lettuce was confirmed as being 50 pounds 
plus, and that it was understood that the shipper was aware that the let- 
tuce was sold to Zuccarro Produce. Complainant made no effort to sub- 
mit a statement by Bill Stafford denying the allegations of James H. 
Hannigan, nor did complainant reply in any way to Hannigan’s state- 
ment, although it was given the opportunity to do so. However, in spite 
of this weakness in complainant’s case there are several factors that lead 
us to believe that the sale was in fact to L. Charles Johnson, Inc., and not 
to Zuccarro Produce. First of all complainant denied receiving the con- 
firmation submitted by respondent and respondent offered no proof that 
such confirmation was actually mailed. Second, complainant submitted 
its invoice showing a sale to L. Charles Johnson, and respondent did not 
deny receiving such invoice nor was any objection to the invoice ever 
made. Also the bill of lading shows that the shipment was to Charlie 
Johnson with the destination being Minneapolis, Minnesota, with no dis- 
closure of any other receiver than respondent. In addition, although re- 
spondent maintains that it was acting as a broker whose duty it was to 
invoice and collect on behalf of complainant, respondent’s invoice to Zuc- 
carro Produce does not show any seller other than itself and plainly 
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states under its own letterhead “sold to: Zuccarro Produce”. Also such in- 
voice is for a slightly higher price than the price for which the lettuce 
was sold by complainant to respondent, and such invoice shows that re- 
spondent was paying the freight on the load and billing its customer Zuc- 
carro Produce for such freight. 

While complainant’s failure to respond to the allegations made by re- 
spondent in its answering statement makes this a very close case, after 
consideration of all the evidence we conclude that the subject sale was by 
complainant to respondent and not by complainant to Zuccarro Produce. 

Respondent by accepting the lettuce became liable to complainant for 
the purchase price thereof less any damages resulting from any breach 
of contract by complainant. Respondent has alleged that complainant 
breached the contract by shipping lettuce that weighed less than the 
amount called for the contract. It is not necessary that we decide the is- 
sue of whether respondent proved the alleged breach because even if re- 
spondent had proved such a breach it has totally failed to prove any 
damages resulting from such breach. There is no proof of a prompt and 
proper resale of the lettuce. Instead respondent maintained that a large 
portion of the lettuce was damaged, but submitted no dump certificate 
as required by the regulations (7 CFR 46.23). Three Federal inspections 
were made of portions of the lettuce. Two of these were for weight and 
only one was for condition. The condition inspection showed “Fresh and 
crisp. No decay.” For lettuce to weigh less than the contract amount is no 
justification for its being dumped. Respondent offered no evidence as to 
what disposition was made of the remaining lettuce. We conclude that 
respondent failed to prove any damages resulting from the alleged 
breach. See Anthony Brokerage, Inc., v. The Auster Company, Inc., 
PACA Docket No. 2-5097 (Nov. 29, 1979); and Genbroker Corp. v. 
Super Food Service, 38 A.D. 83 (1979). Respondent accepted the subject 
lettuce and has failed to pay complainant the purchase price thereof. 
Such failure is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $6,042.50, with interest thereon 
at the rate of 8 percent per annum from June 1, 1978, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 19,774) 


GROWERS EXCHANGE, INC. v. WETTERAU, INCORPORATED. PACA 
Docket No. 2-5431. Decision issued April 28, 1980. 


Burden of proof, failure to establish— Dismissed 
Where complainant failed to prove its claim. The Complaint is dismissed. 


George L. Aubrey, Presiding Officer 
Matthew M. McInerney, Newport Beach, Calif., for Complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $1,357.13 against respondent in connection with a 
transaction in interstate commerce involving a truck shipment of a 
quantity of lettuce from California to Pennsylvania. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto denying liability. 

The amount claimed in the formal complaint is less than $3,000. 
Therefore, the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) is applicable. Under this procedure 
the verified pleadings of the parties are considered a part of the evidence 
in the case, as is the Department’s report of investigation. The parties 
were given an opportunity to submit additional evidence in the form of 
sworn statements. Both parties submitted such evidentiary statements. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 479, Salin- 
as, California. 

2. Respondent is a corporation whose address is 8920 Pershall Road, 
Hazelwood, Missouri. At the time of the transaction alleged herein, re- 
spondent was licensed under the Act. 

3. On December 16, 1978, complainant’s salesman, Stephen Church, 
telephonically negotiated a sale to respondent of one lot of lettuce con- 
sisting of 475 cartons at a price $7.00 per carton, f.o.b., plus 50¢ cooling, 
and $20.00 for a recording thermometer. 

4, This lettuce was loaded and shipped on or about that date from a 
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California shipping point consigned to respondent’s subsidiary, G. H. 
Delp Co., in Reading, Pennsylvania. 

5. The truck containing this lettuce reached Pennsylvania sometime 
on or before December 20, 1978. At 11:15 a.m. on that date it received 
official USDA inspection at the place of business of G. H. Delp Co. in 
Tuckerton, Pennsylvania. The official report describes the lettuce on 
this truck as follows: 


Products Inspected: Iceberg type LETTUCE in cartons print- 
ed, “Toro, 2 doz. heads, Growers Exchange, Inc., Salinas, Calif. 
Applicant states 475 ctns lettuce. 


Condition of Load: Through load, 6 & 7 layers, 4 & 5 rows, 
lengthwise & crosswise & on sides. 


Condition of Pack: Lettuce lot: Tight in layers. 


Temperature of Product: At various locations of stacks: 36°F. 
to 41°F. 


Condition: Lettuce lot: Heads or portions of heads not affect- 
ed by decay or other condition defects are fresh & crisp. Wrap- 
per leaves: No decay in most cartons, decay in some cartons 
range from 1 to 2 heads, average 2% Bacterial Soft Rot in early 
stages affecting from 1 to 2 leaves. Head leaves: Damage by 
feathering and peeling ranges from 3 to 14 heads per carton, 
average 34%. No decay. 


Remarks: Inspection and certificate restricted to the upper 3 
layers of lettuce lot. 


6. At an unknown time and date respondent’s buyer, Edwin H. Brem, 
called complainant to complain about the condition of the lettuce. After 
several telephonic discussions, respondent rejected the lettuce. Com- 
plainant refused to accept this rejection, but did dispatch the truck to 
another receiver. 

7. Complainant disposed of this lettuce for a net return of $2,225.37. 

8. Complainant filed a complaint to initiate this proceeding on April 
30, 1979 alleging damages in the amount of the contract price less its 
net returns. This was within nine months of the accrual of its alleged 
cause of action. 


CONCLUSIONS 


Apparently complainant does not assert that the rejection was untime- 
ly, but does maintain that it was wrongful. Complainant’s position is 
that the contract excluded from good delivery standards conditions re- 
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sulting from “field freezing or frost damage,” and with this exclusion the 
product was in suitable shipping condition and made good delivery. 

The 34% damage in the head leaves shown on the USDA inspection re- 
port would cause the product to fail to meet USDA standards of good de- 
livery.’ However, respondent has failed to show in any way that trans- 
portation was normal. Thus, it has failed to prove that the product was 
not in suitable shipping condition. 

But complainant has supplied this omission. Its opening statement is, 
in effect, an admission that the product when loaded suffered from sub- 
stantial frost damage. Thus, we conclude that this product was not in 
suitable shipping condition as that term is normally understood. 

But here there is a dispute in the record. Complainant’s salesman’s af- 
fidavit is to the effect that the oral contract excluded the frost damage 
from the good delivery requirements.” Respondent’s buyer’s affidavit ad- 
mits that there was some discussion about frost damage, but maintains 
that the contract, as negotiated, did not contain this important exclu- 
sion. 

These affidavits have equal weight. Therefore the case turns on the 
question of burden of proof. The party relying on a contractual term has 
the burden of proving it. See Sam Kepshire v. Ray Westrick Farms, 28 
A.D. 1199 (1969) at 1202, and Growers Produce v. Bisio & Zucca Pro- 
duce, 19 A.D. 779 (1960). Complainant had the burden of proving that 
the sale was in fact negotiated with this departure from USDA good de- 
livery standards. Since it has failed to overcome respondent’s affidavit 
to the contrary, we must conclude that the exclusion was inoperative. 
The product loaded by complainant was not in suitable shipping condi- 


ap? The good delivery standard is set out in the USDA regulations at 7 CFR § 46.44, 
which reads in pertinent part as follows: 
46.44 Good Delivery. 


Unless otherwise agreed to between the contracting parties, “Good Delivery” in 
connection with f.o.b. contracts of purchase and sale means that the commodity 
meets the requirements of the contract at time of loading or sale and, if the ship- 
ment is handled under normal transportation service and conditions, will meet 
the following additional requirements on delivery at the contract destination: 

(a) Letuce.(1) * * * 

(2) If the contract does not specify a U.S. grade or percentage of condition de- 
fects, the lettuce at destination may contain a maximum of 15 percent, by count, 
of the heads in any lot which are damaged by condition defects, including therein 
not more than 9 percent serious damage of which not more than 5 percent may be 
decay affecting any portion of the head exclusive of wrapping leaves. 

2. Also complainant offered in evidence several of its invoices for lettuce to respondent 
and others in the trade bearing a stamped notation excluding field freezing or frost damage 
from good delivery standards. This was an attempt to demonstrate that the trade knew of 
the exclusion and did not resist it. But these have no probative value. They are, in fact, all 
dated after the sale in question. 
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tion even for a no grade contract. Accordingly, respondent’s rejection of 
the lettuce was rightful, and complainant sold it for its own account. The 
complaint against respondent for the balance of purchase price must be 
dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 19,775) 


ACE TOMATO Co., INC. v. DAN GARCIA BROKERAGE, INC. PACA Docket 
No. 2-5236. Decision issued April 28, 1980. 


Burden of proof, failure to establish— Dismissed 
Where complainant failed to prove its claim. The Complaint is dismissed. 


George S. Whitten, Presiding Officer 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $7,619.15, in connection with the 
shipment to respondent’s customer of a railroad carload of tomatoes. A 
copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. Since the amount involved in this proceeding exceeded 
$3,000.00 and respondent requested an oral hearing, such hearing was 
held at Monterey, California, on August 23, 1979. One witness testified 
on behalf of complainant and three witnesses testified on behalf of re- 
spondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Ace Tomato Co., Inc., is a corporation whose address 
is P.O. Box 1001, Tracy, California. 


SiS le Rt OE ON rt 
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2. Respondent, Dan Garcia Brokerage, Inc., is a corporation whose ad- 
dress is P.O. Box 1567, Salinas, California. At the time of the transac- 
tion involved herein respondent was licensed under the Act. 

3. On or about September 26, 1977, in the course of interstate and 
foreign commerce, complainant sold to respondent one railroad car load 
of tomatoes consisting of 108 cartons of M/G tomatoes, size XL at $5.60 
per carton, or a total of $637.20; 432 cartons of M/G tomatoes, size L, at 
$4.90 per carton, or a total of $2,116.80; 1,243 cartons of M/G tomatoes, 
size M, at $4.40 per carton, or $5,469.20; for a total invoice price, includ- 
ing $20.00 for a Ryan temperature recorder, of $8,243.20. 

4. Between the hours of 8:00 a.m. and 4:00 p.m. on September 26, 
1977, the tomatoes were subjected to a federal-state inspection at Tracy, 
California, with the following results in relevant part: 


Product: Tomatoes. 
Loader’s Count: 1,783. 


Decay: None. 
Grade: 88% U.S. No. 1 Quality. 


Mature Green. Meets Size as Marked # Defects Range From 8 
to 16% averaging 12% Mostly Misshapen, Scars and Soil Stain. 


Meets Canadian Import Requirements. Meats Cal. Ag. Code. 


5. On September 26, 1977, complainant shipped the tomatoes to re- 
spondent’s customer, F. G. Lister & Co. Ltd., Toronto, Ontario, Canada. 

6. On October 3, 1977, the tomatoes were subjected to a restricted in- 
spection by the Department of Agriculture of Canada at the place of 
business of F. G. Lister & Co. Ltd., with the following results in relevant 
part: 


Hour: 10:45 a.m. 

Product .. .: Tomatoes. 

No. and Kind of Pkgs.: 1,783 x 30 lb. cartons. 
Size of Product: Medium. 


Temperature: Product (Top) 15 C; Product (Bottom): 15 C; 
Outside: 15C. 


Condition of Vehicle, Load, Pkgs. And Pack: Mechanical unit 
operating. Produce piled 5 rows, 7 layers in car. Divider doors 
in use at center of “B” end of car. Clean containers in good or- 
der. 
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Condition: Average 79% gzeen, 12% turning, 3% semi-ripe 6% 
decay, range nil to 12%. Sunken discolored areas exceeding 
3/8” in the aggregate area averages 13%, range 8% to 16%. 


Grade Defects: Scars exceeding 1/2” in the aggregate area 
averages 6%, range 4% to 12%. 


Remarks: This certificate is based on a restricted sample taken 
from the top 2 layers in doorway and is not indicative of the 
condition or quality of the entire load. 


7. On October 3, 1977, respondent notified complainant that there 
was trouble with the car of tomatoes and that an unrestricted inspection 
was being taken. Subsequently, an unrestricted inspection was made by 
the Canadian Department of Agriculture of the subject tomatoes with 
the following results in relevant part: 


Date: October 5th-6th-7th, 1977. 

Hour: 10:00 a.m. 

Product . . .: Tomatoes. 

No. and Kind of Pkgs.: 1,783 x 30 lb. cartons. 

Size of Product: Med., Lg. and XLg. (Noted). 

Where Inspected: In car OFT tracks & applicants whse. 


Temperature: Product (Top): 15 C; Product (Bottom): 15 C; 
Outside: 14C. 


Condition of Vehicle, Load, Pkgs. and Pack: Mechanical unit 
operating. Produce piled 5 rows and 7 layers in car. Divider 
doors in use at center of “B” end of car. Clean containers in 
good order. 


Condition: Average 42% green, 13% turning, 6% semi-ripe, 
16% ripe, 23% decay, range nil to 56%, generally accompanied 
by mold. Sunken discolored areas exceeding 3/8” in the aggre- 
gate area averages 8%, range nil to 16%. 


Grade Defects: Scars exceeding 1/2” in the aggregate area 
averages 8%, range nil to 12%. 


8. On October 28, 1977, the F. G. Lister & Co. Ltd., rendered the fol- 
lowing accounting on the subject tomatoes to respondent: 
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UPFE 460250 


ACCOUNT SALES: Oct. 3 — 14,1977 


1783 ctns. Tomatoes 


240 ctns. sold $7.00 $1680.00 

75 ctns. sold 6.50 487.50 
525 ctns. sold 6.00 3150.00 
943 ctns. loss in repacking— -_-- 


1783 ctns. Total sales proceeds: 5317.50 


Expenses 


Handling 12 1/2% 664.69 
Inspection fees 20.00 
Labour regrading 1783 at 50¢ 891.50 
Dumping 100.00 
Freight 3662.44 
Customs duty 966.20 6304.83 


LOSS: Canadian Funds $ 987.33 


US FUNDS: Exchange at 
1.12% US$ 881.54 


The F. G. Lister & Co. Ltd., instead of claiming the loss shown on its ac- 
counting, remitted the sum of $624.05 to respondent, who in turn remit- 
ted the same amount to complainant. 

9. An informal complaint was filed by complainant on April 5, 1978, 
which was within nine months after the cause of action alleged herein 
accrued. 


CONCLUSIONS 


Respondent contends as an initial defense to complainant’s action for 
the purchase price of the subject tomatoes that it entered into an agree- 
ment subsequent to the arrival of the tomatoes at destination, with com- 
plainant’s sales manager Ear] Rodgers, that the tomatoes could be han- 
dled on a consigned basis. The testimony submitted by both parties at 
the hearing centered largely upon this allegation, and was in conflict. 
We conclude on the basis of all the testimony and evidence submitted 
that respondent has failed to meet its burden of proof that the original 
contract was so altered as to call for a consignment. 

It is clear that respondent’s customer in Canada accepted the subject 
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tomatoes after arrival, and thus respondent became liable to complain- 
ant for the full purchase price thereof less any damages from any breach 
of contract which respondent might prove. Although documentation 
submitted by the parties indicated that there was a Ryan temperature 
recorder on the car, neither party submitted the tape from the thermom- 
eter nor did either party question why such tape was not submitted. The 
temperatures shown by the inspections on arrival indicate normal trans- 
it for mature green tomatoes. The question therefore which must be de- 
termined is whether such inspections are indicative of abnormal dete- 
rioration in violation of the warranty of suitable shipping condition ap- 
plicable in f.o.b. sales.' While the initial inspection at destination indi- 
cates condition factors which are barely within a range which would be 
considered good delivery for tomatoes sold without grade specification, 
it is significant that such inspection was severely restricted in scope. The 
subsequent inspection which was begun two days later on October 5, and 
which was concluded on October 7, shows an average of 31% condition 
factors, with a range of up to 72%, of which 56% was decay generally ac- 
companied by mold. In view of the fact that the subject railcar arrived at 
destination in relatively good time and that the temperatures were ap- 
parently within a proper range for mature green tomatoes, we find that 
the amount and range of condition defects as shown by the second Cana- 
dian inspection was excessive. Mature green tomatoes must be allowed 
to ripen in order for them to be salable in normal market situations. It is 
evident that the subject tomatoes were showing excessive decay during 
the normal ripening process. See Brown & Hill v. U.S. Fruit Company, 
20 Agric. Dec. 891 (1961). We conclude that there was a breach of con- 
tract on the part of complainant and that damages resulting from such 
breach must be deducted from the purchase price of the tomatoes. 

The measure of damages for breach of warranty in regard to accepted 
goods is the difference that the time and place of acceptance between the 
value of the goods accepted and the value they would have had if they 
had been as warranted. I. Kallish & Sons v. Jarosz Produce, Inc., 26 
Agric. Dec. 1285 (1967). Uniform Commercial Code, § 2-714. As to the 
value of the goods received, such may be evidenced by the proceeds ob- 
tained by the receiver on a reasonably prompt and proper resale of the 
goods. Kirby & Little Packing Co. v. United Fruit & Produce Co., 16 
Agric. Dec. 1066 (1957). For the value the shipment would have had if it 
had met contract specifications, since there is no other evidence avail- 


1. As provided in section 46.43 (i) and (j) of the Department’s regulations (7 CFR 
46.43 (i) and (j) ), there is a warranty in an f.o.b. sale that the commodity, at the time of 
billing is in a condition which, if the shipment is handled under normal transportation 
services and conditions, will assure delivery without abnormal deterioration at the con- 
tract destination agreed upon between the parties. 
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able, we will accept the f.o.b. contract price, plus freight to destination. 
M. Botner & Son v. Central Produce Co., Inc., 23 Agric. Dec. 1549 
(1964). 

It appears that respondent, under the circumstances here, disposed of 
the tomatoes in a reasonably prompt and proper manner, realizing gross 
proceeds of $5,317.50. Accordingly, we accepted this figure, $5,317.50, 
as representing the value of the load of tomatoes received and accepted 
by respondent in Canada. The f.o.b. price of this load was $8,243.20, and 
the freight to destination was $3,662.44, or a total of $11,905.64, which 
we accepted as the value of this shipment, had it met contract require- 
ments. The difference between these values ($11,905.64 less $5,317.50) 
is $6,588.14, which latter figure represents respondent’s basic damages 
flowing from complainant’s breach. In addition, respondent is entitled to 
certain incidental damages. See UCC §2-714 and 2-715. Respondent 
charged a handling fee of 12 1/2% or $664.69 which we judge to be rea- 
sonable; and in addition, a labor fee for repacking of the tomatoes in the 
amount of $.50 per carton, or $891.50; and a dumping fee of $100.00. 
Respondent also listed a customs duty in the amount of $966.20 which is 
not a fee attributable to the breach and will not be allowed. Respondent’s 
total incidental damages are $1,656.19, which added to respondent’s 
basic damages of $6,588.14, results in a total amount of $8,244.33, 
which constitutes respondent’s total damages resulting from complain- 


ant’s breach. Respondent’s damages thus exceed the contract price by 
$1.13, and in addition respondent has remitted the sum of $624.05 to 
complainant. We conclude therefore that no amount is due and owing to 
complainant on the purchase price of the tomatoes. Acccordingly, the 
complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY DONALD A. CAMPBELL, JUDICIAL OFFICER 


DECISION AND ORDERS—REPARATION AWARDED 
(No. 19,776) 


HARVEST FRESH PRODUCE, INC. v. CLARK-EHRE PRODUCE Co., PACA 
Docket No. 2-5375. Reparation of $10,200.00 with interest from 
September 1, 1978, awarded complainant against respondent in 
order issued April 17, 1980. 
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(No. 19,777) 


SOUTHLAND PRODUCE COMPANY d/b/a SOUTHLAND DISTRIBUTING CO., v. 
Fr. LAUDERDALE PRODUCE, INC. PACA Docket No. 2-5479. Re- 
spondent shall pay to complainant, as reparation, $312.50, with 
interest, from December 1, 1978. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 19,778) 


CHESTER PRINCE ELLIS d/b/a C. D. ELLIS COMPANY, v. DAIL HUDSON; 
RAY SYKES AND SON PRODUCE, INC.; AND H&S PRODUCE. PACA 
Docket No. 2-5485. In order issued April 7, 1980. 


(No. 19,779) 


CHIQUITA BRANDS, INC. v. I. BORIS COMPANY. PACA Docket No. 2-5477. 
In order issued April 17, 1980. 


DISMISSAL—FAILURE TO ESTABLISH CLAIM 
(No. 19,780) 


GENBROKER CORPORATION t/a GENERAL BROKERAGE CoO. v. FORT 
LAUDERDALE PRODUCE, INC. PACA Docket No. 2-5534. In order 
issued April 17, 1980. 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 19,781) 


J. A. WOOD COMPANY v. BIRMINGHAM PRODUCE, INC. PACA Docket No. 
2-5457. In order issued April 28, 1980. 


(No. 19,782) 


HARVEY KAISER, INC. v. RAYMOND BOLZAN, INC. PACA Docket No. 
2-4618 and RAYMOND BOLZAN, INC. v. HARVEY KAISER, INC. PACA 
Docket No. 2-4673. In order issued April 28, 1980. 
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STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 19,783) 


HENRY F. SHRIVER v. MARKET PRE-PAK INC. PACA Docket No. 2-4872 
and LARRY K. SHRIVER v. MARKET PRE-PAK, INC. PACA Docket No. 
2-4875. In order issued April 17, 1980. 


(No. 19,784) 


MAGIC VALLEY PRODUCE, INC. v. ART KRAMER’S PRODUCE BUYING SERV- 
ICE, INC. PACA Docket No. 2-5464. In order issued April 28, 1980. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 19,785) 


SUN HARVEST, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA AND HECTOR 
OSUNA, each individually and/or in any combination as partners 
d/b/a OZUNA PRODUCE, OZUNA PRODUCE CO., OZUNA PRODUCE 
WHOLESALE and/or OZUNA BROTHERS. PACA Docket No. 
RD-79-170. Reparation of $210.00, with 8 percent interest from 
September 1, 1979, awarded complainant against respondent in 
order issued March 12, 1980. 


(No. 19,786) 


HARPER & BATEMAN PICKLE Co., INC. v. TAST-TEE PICKLE & CONDI- 
MENT, INC. PACA Docket No. RD-79-186. Reparation of $2,648.72, 
with 8 percent interest from August 1, 1979, awarded complainant 
against respondent in order issued March 12, 1980. 


(No. 19,787) 


G & G PRODUCE v. JAMES BROS. WHOLESALE FOOD & PRODUCE, INC. 
PACA Docket No. RD-79-187. Reparation of $7,192.70, with 8 
percent interest from August 1, 1979, awarded complainant against 
respondent in order issued March 12, 1980. 


(No. 19,788) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU uv. JOHN E. 
HOCKING, JR. d/b/a VAN DOREN PRODUCE Co. PACA Docket No. 
RD-79-188. Reparation of $2,825.00, with 8 percent interest from 
June 1, 1979, awarded complainant against respondent in order 
issued March 12, 1980. 
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(No. 19,789) 


JIM PARKER d/b/a JIM PARKER PRODUCE FARMS v. GREER BROS., DIST. 
PACA Docket No. RD-79-189. Reparation of $4,706.50, with 8 
percent interest from May 1, 1979, awarded complainant against 
respondent in order issued March 12, 1980. 


(No. 19,790) 


MALVIN G. FORD d/b/a MALVIN FORD PRODUCE v. JAMES BROS. WHOLE- 
SALE FooD & PRODUCE, INC. PACA Docket No. RD-79-190. 
Reparation of $25,904.58, with 8 percent interest from August 1, 
1979, awarded complainant against respondent in order issued 
March 13, 1980. 


(No. 19,791) 


MENDELSON-ZELLER Co. INC. v. RUDY MENDEZ PRODUCE. PACA Docket 
No. RD-79-191. Reparation of $1,642.50, with 8 percent interest 
from November 1, 1979, awarded complainant against respondent 
in order issued March 13, 1980. 


(No. 19,792) 


KINGS CANYON FRUIT SALES CORP. v. RUDY MENDEZ, JR. d/b/a RUDY 
MENDEZ PRODUCE. PACA Docket No. RD-79-192. Reparation of 
$1,123.17, with 8 percent interest from September 1, 1979, 
awarded complainant against respondent in order issued March 13, 
1980. 


(No. 19,793) 


AGRI-EMPIRE v. RUDY MENDEZ, JR. d/b/a RUDY MENDEZ PRODUCE. PACA 
Docket No. RD-79-193. Reparation of $300.00, with 8 percent 
interest from August 1, 1979, awarded complainant against re- 
spondent in order issued March 13, 1980. 


(No. 19,794) 


N. P. DEOUDES, INC. v. COLUMBIA-FooDs & PRODUCE, INC. PACA Docket 
No. RD-79-194. Reparation of $6,712.50, with interest thereon 
from April 1, 1979, awarded complainant against respondent in 
order issued March 13, 1980. 





MISCELLANEOUS 
Cite as 39 A.D. 499 


(No. 19,795) 


MAGI, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA, and HECTOR OSUNA, 
each individually and/or in any combination as partners d/b/a 
OZUNA PRODUCE, OZUNA PRODUCE CO., OZUNA PRODUCE WHOLE- 
SALE and/or OZUNA BROTHERS. PACA Docket No. RD-79-201. Re- 
paration of $4,449.00, with 8 percent interest from August 1, 1979, 
awarded complainant against respondent in order March 14, 1980. 


(No. 19,796) 


H. Y. MINAMI & SONS v. RUDY MENDEZ, JR. d/b/a RUDY MENDEZ PRO- 
DUCE. PACA Docket No. RD-79-202. Reparation of $1,270.00, 
with 8 percent interest from September 1, 1979, awarded complain- 
ant against respondent in order issued March 14, 1980. 


(No. 19,797) 


AGRI SALES v. RUDY MENDEZ, JR. d/b/a RUDY MENDEZ PRODUCE. PACA 
Docket No. RD-79-203. Reparation of $9,030.50, with 8 percent 
interest from October 1, 1979, awarded complainant against re- 
spondent in order issued March 14, 1980. 


(No. 19,798) 


FARM MARKET SERVICE INC. v. CECIL DAVIS PRODUCE, INC. PACA Dock- 
et No. RD-79-204. Reparation of $2,367.05, with 8 percent 
interest from September 1, 1979, awarded complainant against re- 
spondent in order issued March 14, 1980. 


(No. 19,799) 


BuD-RICH POTATO, INC. v. MAURER FRUIT AND VEGETABLE Co, PACA 
Docket No. RD-79-165. Reparation of $7,065.00, with 8 percent 
interest from November 1, 1978, awarded complainant against re- 
spondent in order issued March 17, 1980. 


(No. 19,800) 


JP SALES, INC. v. MOHAWK PRODUCE CORPORATION. PACA Docket No. 
RD-79-160. Reparation of $3,475.38, with 8 percent from July 1, 
1979, awarded complainant against respondent in order issued 
March 17, 1980. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 39 A.D. 500 


(No. 19,801) 


SAHARA PACKING COMPANY v. ELIZAR OZUNA, HERIBERTO OSUNA, each 
individually and/or in any combination as partners d/b/a OZUNA 
PRODUCE, OZUNA PRODUCE CO., PRODUCE WHOLESALE and/or 
OZUNA BROTHERS. PACA Docket No. RD-79-172. Reparation of 
$3,095.00, with 8 percent interest from September 1, 1979, 
awarded complainant against respondent in order issued March 17, 
1980. 


(No. 19,802) 


* ACE TOMATO Co., INC., v. ELIZAR OZUNA, HERIBERTO OSUNA and HEC- 
TOR OSUNA, each individually and/or in any combination as partners 
d/b/a OZUNA PRODUCE, OZUNA PRODUCE CO., OZUNA PRODUCE 
WHOLESALE and/or OZUNA BROTHERS. PACA Docket No. 
RD-79-173. Reparation of $3,926.50, with 8 percent interest from 
October 1, 1979, awarded complainant against respondent in order 
issued March 17, 1980. 


(No. 19,803) 


W.G. “JACK” AVERITT BROKERAGE Co., INC. v. ELIZAR OZUNA, 
HERIBERTO OSUNA and HECTOR OSUNA, each individually and/or in 
any combination as partners d/b/a OZUNA PRODUCE, OZUNA PRO- 
DUCE CO., OZUNA PRODUCE WHOLESALE and/or OZUNA BROTHERS. 
PACA Docket No. RD-79-174. Reparation of $2,670.00, with 8 
percent interest from August 1, 1979, awarded complainant against 
respondent in order issued March 17, 1980. 


(No. 19,804) 


SENINI ARIZONA, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and HECTOR 
OSUNA, each individually and/or in any combination as partners 
d/b/a OZUNA PRODUCE, OZUNA PRODUCE CO., OZUNA PRODUCE 
WHOLESALE and/or OZUNA BROTHERS. PACA Docket No. 
RD-79-175. Reparation of $1,997.50, with 8 percent interest from 
October 1, 1979, awarded complainant against respondent in order 
issued March 18, 1980. 





MISCELLANEOUS 
Cite as 39 A.D. 501 


(No. 19,805) 


SUPERIOR FARMING COMPANY v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HECTOR OSUNA, each individually and/or in any combination as 
partners d/b/a OZUNA PRODUCE, OZUNA PRODUCE CO., OZUNA PRO- 
DUCE WHOLESALE and/or OZUNA BROTHERS. PACA Docket No. 
RD-79-176. Reparation of $627.00, with 8 percent interest from 
August 1, 1979, awarded complainant against respondent in order 
issued March 18, 1980. 


(No. 19,806) 


MILLS DISTRIBUTING COMPANY v. RUDY MENDEZ PRODUCE. PACA Dock- 
et No. RD-79-177. Reparation of $12,687.80, with 8 percent 
interest from September 1, 1979, awarded complainant against re- 
spondent in order issued March 18, 1980. 


(No. 19,807) 


KING SALAD AVOCADO Co., INC. v. RUDY MENDEZ PRODUCE. PACA 
Docket No. RD-79-178. Reparation of $4,575:00, with 8 percent 
interest from August 1, 1979, awarded complainant against re- 
spondent in order issued March 18, 1980. 


(No. 19,808) 


SIDNEY LANIER DOUGLASS d/b/a S. L. DOUGLASS v. RUDY MENDEZ, JR. 
d/b/a RUDY MENDEZ PRODUCE. PACA Docket No. RD-79-179. 
Reparation of $315.00, with 8 percent interest from October 1, 
1979, awarded complainant against respondent in order issued 
March 18, 1980. 


(No. 19,809) 


MENDELSON-ZELLER Co., INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HECTOR OSUNA, each individually and/or in any combination as 
partners d/b/a OZUNA PRODUCE, OZUNA PRODUCE CO., OZUNA 
PRODUCE WHOLESALE and/or OZUNA BROTHERS. PACA Docket No. 
RD-79-180. Reparation of $16,240.00, with 8 percent interest 
from September 1, 1979, awarded complainant against respondent 
in order issued March 19, 1980. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 39 A.D. 502 


(No. 19,810) 


GRANADA MARKETING INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HECTOR OSUNA, each individually and/or in any combination as 
partners d/b/a OZUNA PRODUCE, OZUNA PRODUCE CO., OZUNA 
PRODUCE WHOLESALE and/or OSUNA BROTHERS. PACA Docket No. 
RD-79-181. Reparation of $5,148.00, with 8 percent interest from 
September 1, 1979, awarded complainant against respondent in 
order issued March 19, 1980. 


(No. 19,811) 


E. VICTOR RUSSELL d/b/a RUSSELL PRODUCE Co. v. JEROME N. DAVIS 
d/b/a JERRY DAVIS d/b/a JERRY DAVIS WHOLESALE PRODUCE Co. 
PACA Docket No. RD-79-182. Reparation of $1,432.00, with 8 
percent interest from July 1, 1979, awarded complainant against 
respondent in order issued March 19, 1980. 


(No. 19,812) 


STRUBE CELERY & VEGETABLE Co. v. L. W. ALDRICH AND Co., INC. 
PACA Docket No. RD-79-183. Reparation of $10,060.60, with 8 
percent interest from August 1, 1979, awarded complainant against 


respondent in order issued March 19, 1980. 
(No. 19,813) 


THE GARIN COMPANY v. MIRANDO-FORSOME FoopDs CorP. PACA Docket 
No. RD-79-184. Reparation of $12,077.50, with 8 percent interest 
from October 1, 1979, awarded complainant against respondent in 
order issued March 19, 1980. 


(No. 19,814) 


GROWERS EXCHANGE, INC. v. MIRANDO-FORSOME FoopS CorP. PACA 
Docket No. RD-79-185. Reparation of $28,073.20, with 8 percent 
interest from November 1, 1979, awarded complainant against re- 
spondent in order issued March 20, 1980. 


(No. 19,815) 


SOUTHLAND PRODUCE COMPANY a/t/a SOUTHLAND DISTRIBUTING CO. v. 
MIRANDO-FORSOME FOODS CoRP. PACA Docket No. RD-79-195. 
Reparation of $9,255.65, with 8 percent interest from October 1, 
1979, awarded complainant against respondent in order issued 
March 20, 1980. 





MISCELLANEOUS 
Cite as 39 A.D. 503 


(No. 19,816) 


ADMIRAL PACKING COMPANY v. MIRANDO-FORSOME Foops Corp. PACA 
Docket No. RD-79-196. Reparation of $6,634.50, with 8 percent in- 
terest from November 1, 1979, awarded complainant against re- 
spondent in order issued March 20, 1980. 


(No. 19,817) 


MUTUAL VEGETABLE SALES v. MIRANDO-FORSOME FoopDs CorP. PACA 
Docket No. RD-79-197. Reparation of $17,712.70, with 8 percent 
interest from November 1, 1979, awarded complainant against re- 
spondent in order issued March 20, 1980. 


(No. 19,818) 


LET-US-PAK v. MIRANDO-FORSOME FOODS CoRP. PACA Docket No. 
RD-79-198. Reparation of $2,498.00, with 8 percent interest from 
October 1, 1979, awarded complainant against respondent in order 
issued March 20, 1980. 


(No. 19,819) 


TENNECO WEST, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and HECTOR 
OSUNA, each individually and/or in any combination as partners 
d/b/a OZUNA PRODUCE, OZUNA PRODUCE CO., OZUNA PRODUCE 
WHOLESALE and/or OZUNA BROTHERS. PACA Docket No. 
RD-79-199. Reparation of $798.75, with 8 percent interest from 
July 1, 1979, awarded complainant against respondent in order is- 
sued March 21, 1980. 


(No. 19,820) 


AGRI SALES v. ELIZAR OZUNA, HERIBERTO OSUNA and HECTOR OSUNA, 
each individually and/or in any combination as partners d/b/a 
OZUNA PRODUCE, OZUNA PRODUCE CO., OZUNA PRODUCE 
WHOLESALE and/or OZUNA BROTHERS. PACA Docket No. 
RD-79-200. Reparation of $8,125.00, with 8 percent interest from 
August 1, 1979, awarded complainant against respondent in order 
issued March 21, 1980. 


(No. 19,821) 


MCDONALD TOMATOES v. COLUMBIA-FOODS & PRODUCE, INC. PACA 
Docket No. RD-79-210. Reparation of $1,615.50, with 8 percent in- 
terest from April 1, 1979, awarded complainant against respondent 
in order issued March 21, 1980. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 39 A.D. 504 


(No. 19,822) 


DIVISION OF SHAVER ENTERPRISES, INC. t/a SHAVER & SON PRODUCE, 
Co., v. LONE STAR FRESH FRUIT & VEGETABLE CO. PACA Docket 
No. RD-79-211. Reparation of $3,248.00, with 8 percent interest 
from October 1, 1978, awarded complainant against respondent in 
order issued March 21, 1980. 


(No. 19,823) 


GARDEN-FRESH FOoops, INC. v. AMERICAN PRODUCE DIST., PACA Docket 
No. RD-79-205. Reparation of $2,544.75, with 8 percent interest 
from August 1, 1979, awarded complainant against respondent in 
order issued March 26, 1980. 


(No. 19,824) 


BARDIN BROTHERS PRODUCE Co., INC. v. GREER BROS. Dist., INC. PACA 
Docket No. RD-79-207. Reparation of $1,800.00, with 8 percent in- 
terest from February 1, 1979, awarded complainant against re- 
spondent in order issued March 26, 1980. 


(No. 19,825) 


ROBERT LEROY MEYER d/b/a MEYER TOMATOES v. S. W. PRODUCE, INC. 
PACA Docket No. RD-79-208. Reparation of $2,919.50, with 8 
percent interest from October 1, 1979, awarded complainant 
against respondent in order issued March 26, 1980. 


(No. 19,826) 


MILLS DISTRIBUTING COMPANY v. GLENCOE Foops, Inc. PACA Docket 
No. RD-79-209. Reparation of $3,577.99, with 8 percent interest 
from August 1, 1979, awarded complainant against respondent in 
order issued March 26, 1980. 


(No. 19,827) 


OKANOGAN GROWERS UNION v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HECTOR OSUNA, each individually and/or in any combination as 
partners d/b/a OZUNA PRODUCE, OZUNA PRODUCE CO., OZUNA 
PRODUCE WHOLESALE and/or OZUNA BROTHERS. PACA Docket No. 
RD-79-213. Reparation of $3,368.00, with 8 percent interest from 
August 1, 1979, awarded complainant against respondent in order 
issued March 26, 1980. 





MISCELLANEOUS 
Cite as 39 A.D. 505 


(No. 19,828) 


CHARLIE COX FARMS, INC. v. MIRANDO-FORSOME FooDs Corp. PACA 
Docket No. RD-79-216. Reparation of $13,081.25, with 8 percent 
interest from November 1, 1979, awarded complainant against re- 
spondent in order issued March 27, 1980. 


(No. 19,829) 


TURLOCK SEED & BROKERAGE CO. v. JAMES D. MICKELSON d/b/a P & D 
MELONS. PACA Docket No. RD-79-217. Reparation of $1,865.92, 
with 8 percent interest from September 1, 1979, awarded com- 
plainant against respondent in order issued March 27, 1980. 


(No. 19,830) 


VANCO PRODUCTS Co., INC. v. GARDEN PRODUCE COMPANY, INC. PACA 
Docket No. RD-79-218. Reparation of $1,175.00, with 8 percent in- 
terest from August 1, 1979, awarded complainant against re- 
spondent in order issued March 27, 1980. 


(No. 19,831) 


UNIVERSAL FRUIT COMPANY, INCORPORATED v. L. W. ALDRICH AND Co. 
Inc. PACA Docket No.. RD-79-219. Reparation of $1,678.00, with 


8 percent interest from July 1, 1979, awarded complainant against 
respondent in order issued March 27, 1980. 


(No. 19,832) 


HOVERSEN & SONS v. L. W. ALDRICH AND Co. INC. PACA Docket No. 
RD-79-220. Reparation of $1,388.00, with 8 percent interest from 
October 1, 1979, awarded complainant against respondent in order 
issued March 28, 1980. 


(No. 19,833) 


D’ARRIGO BROS. CO. OF CALIFORNIA v. MIRANDO-FORSOME FOODS CORP. 
PACA Docket No. RD-79-221. Reparation of $4,843.00, at 8 per- 
cent interest from November 1, 1979, awarded complainant against 
respondent in order issued March 28, 1980. 


(No. 19,834) 


UCON PRODUCE INC. v. GULF COAST PRODUCE DIsT., INC. PACA Docket 
No. RD-79-215. Reparation of $4,243.75, with 8 percent interest 
from September 1, 1979, awarded complainant against respondent 
in order issued March 31, 1980. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 39 A.D. 506 


(No. 19,835) 


JIMMY GRIZZARD SALES INC. v. ADAM BLALOCK TOMATO COMPANY. 
PACA Docket No. RD-79-223. Reparation of $18,001.50, with 8 
percent interest from November 1, 1979, awarded complainant 
against respondent in order issued April 8, 1980. 


(No. 19,836) 


ALTON C. WENDZEL a/t/a GREG ORCHARDS v. THOMAS R. BARNARD d/b/a 
BARNARD APPLE & CHERRY SALES. PACA Docket No. RD-79-224. 
Reparation of $6,207.22, with 8 percent interest from December 1, 
1978, awarded complainant against respondent in order issued 
April 8, 1980. 


(No. 19,837) 


GERALD E. MANN v. ELISEO SOTO. PACA Docket No. RD-79-225. 
Reparation of $12,865.60, with 8 percent interest from April 1, 
1979, awarded complainant against respondent in order issued 
April 8, 1980. 


(No. 19,838) 


WESTERN TOMATO GROWERS & SHIPPERS INC. v. BIRMINGHAM PRODUCE, 
INc. PACA Docket No. RD-79-226. Reparation of $10,463.50, with 
8 percent interest from November 1, 1979, awarded complainant 
against respondent in order issued April 8, 1980. 


(No. 19,839) 


TEX-SANDIA, INC. v. JULIAN J. SUAREZ d/b/a INTERNATIONAL PRODUCE 
DISTRIBUTORS. PACA Docket No. RD-79-227. Reparation of 
$1,385.50, with 8 percent interest from November 1, 1979, 
awarded complainant against respondent in order issued April 8, 
1980. 


(No. 19,840) 


O. P. MURPHY PRODUCE COMPANY, INC. a/t/a O. P. MURPHY & SONS v. 
MIRANDO-FORSOME Foops Corp. PACA Docket No. RD-79-229. 
Reparation of $37,796.70, with 8 percent interest from October 1, 
1979, awarded complainant against respondent in order issued 
April 8, 1980. 





MISCELLANEOUS 
Cite as 39 A.D. 507 


(No. 19,841) 


E. VICTOR RUSSELL d/b/a RUSSELL PRODUCE CO. v. DIRECT PRODUCE CO., 
DIVISION FACTORS, INC. PACA Docket No. RD-79-230. Reparation 
of $1,300.00, with 8 percent from May 1, 1979, awarded com- 
plainant against respondent in order issued April 11, 1980. 


(No. 19,842) 


RALPH CHAPMAN SAMSEL d/b/a RALPH SAMSEL COMPANY v. MIRANDO- 
FORSOME FooDs CorP. PACA Docket No. RD-79-231. Reparation 
of $11,673.50, with 8 percent interest from November 1, 1979, 
awarded complainant against respondent in order issued April 11, 
1980. 


(No. 19,843) 


SANTO TOMAS PRODUCE ASSOCIATION v. ELIZAR OZUNA, HERIBERTO 
OSUNA and HECTOR OSUNA, each individually and/or in any com- 
bination as partners d/b/a OZUNA PRODUCE, OZUNA PRODUCE CO., 
OZUNA PRODUCE WHOLESALE and/or OZUNA BROTHERS. PACA 
Docket No. RD-79-232. Reparation of $3,891.00, with 8 percent in- 
terest from September 1, 1979, awarded complainant against re- 
spondent in order issued April 11, 1980. 


(No. 19,844) 


ROBERT J. MCNAMARA v. WATERMILL EXPORT, INC. PACA Docket No. 
RD-79-233. Reparation of $8,304.50, with 8 percent interest from 
May 1, 1979, awarded complainant against respondent in order is- 
sued April 11, 1980. 


(No. 19,845) 


OKRAY PRODUCE Co., INC v. CHICAGO PRODUCE DISTRIBUTORS. PACA 
Docket No. RD-79-234. Reparation of $6,410.00, with 8 percent in- 
terest from November 1, 1979, awarded complainant against re- 
spondent in order issued April 14, 1980. 


(No. 19,846) 


GATEWAY POTATO SALES v. CHICAGO PRODUCE DISTRIBUTORS. PACA 
Docket No. RD-79-235. Reparation of $49,960.75, with 8 percent 
interest from April 1, 1979, awarded complainant against 
respondent in order issued April 14, 1980. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 39 A.D. 508 


(No. 19,847) 
ROGERS PRODUCE Co. v. DIRECT PRODUCE CO., v. DIVISION FACTORS, INC. 
PACA Docket No. RD-79-236. Reparation of $1,861.00, with 8 


percent interest from July 1, 1979, awarded complainant against 
respondent in order issued April 14, 1980. 


(No. 19,848) 


ASSOCIATED POTATO GROWERS, INC. v. STANLEY FOODS CORPORATION. 
PACA Docket No. RD-79-237. Reparation of $3,201.75, with 8 
percent interest from May 1, 1979, awarded complainant against 
respondent in order issued April 14, 1980. 


(No. 19,849) 


T. J. POWER & COMPANY v. WAYNE CUSIMANO, INC. PACA Docket No. 
RD-79-238. Reparation of $7,378.45, with 8 percent interest from 
November 1, 1979, awarded complainant against respondent in 
order issued April 17, 1980. 


(No. 19,850) 


O. P. MURPHY PRODUCE COMPANY, INC. a/t/a O. P. MURPHY & SONS uv. 
ELIZAR OZUNA, HERIBERTO OSUNA and HECTOR OSUNA, each in- 
dividually and/or in any combination as partners d/b/a OZUNA 
PRODUCE, OZUNA PRODUCE Co., OZUNA PRODUCE WHOLESALE 
and/or OZUNA BROTHERS. PACA Docket No. RD-79-239. Repara- 
tion of $47,817.90, with 8 percent interest from October 1, 1979, 
awarded complainant against respondent in order issued April 21, 
1980. 


(No. 19,851) 


W. W. RODGERS & SONS PRODUCE, INC. v. ADAM SALAZAR. PACA Dock- 
et No. RD-79-240. Reparation of $2,017.20, with 8 percent inter- 
est from October 1, 1978, awarded complainant against respondent 
in order issued April 21, 1980. 


(No. 19,852) 


MALVIN G. FORD d/b/a MALVIN FORD PRODUCE v. TERRI E. SMITH d/b/a 
SMITH TOMATO DISTRIBUTORS, NO. Two. PACA Docket No. 
RD-79-242. Reparation of $1,140.00, with 8 percent interest from 
August 1, 1979, awarded complainant against respondent in order 
issued April 21, 1980. 





MISCELLANEOUS 
Cite as 39 A.D. 509 


(No. 19,853) 


GAILIAN D. BAGLEY, JR. d/b/a BAGLEY PRODUCE COMPANY v. RAYMOND 
EK. SUTTON d/b/a BUDDY SUTTON. PACA Docket No. RD-79-243. 
Reparation of $2,928.02, with 8 percent interest from May 1, 1979, 
awarded complainant against respondent in order issued April 22, 
1980. 


(No. 19,854) 


GREENBELT FARMS, INC. v. WAYNE CUSIMANO, INC. PACA Docket No. 
RD-79-244. Reparation of $1,853.75, with 8 percent interest from 
September 1, 1979, awarded complainant against respondent in or- 
der issued April 22, 1980. 


(No. 19,855) 


R & S OF FLORIDA, INC. v. TAST-TEE PICKLE & CONDIMENT, INC. PACA 
Docket No. RD-79-245. Reparation of $1,763.50, with 8 percent in- 
terest from July 1, 1979, awarded complainant against respondent 
in order issued April 22, 1980. 


(No. 19,856) 


CUMBERLAND FARM PRODUCTS, INC. v. NINA M. WILSON d/b/a SELECT 
TOMATO Co. PACA Docket No. RD-79-246. Reparation of 
$2,100.00, with 8 percent interest from September 1, 1979, 
awarded complainant against respondent in order issued April 24, 
1980. 


(No. 19,857) 


BFF FOODS PRODUCTS t/a BELLINGHAM FROZEN FOoops, INC. v. ALPINE 
FROZEN Foops. PACA Docket No. RD-79-247. Reparation of 
$8,396.85, with 8 percent interest from September 1, 1979, 
awarded complainant against respondent in order issued April 24, 
1980. 


(No. 19,858) 


ROCKY PRODUCE INC. v. JIM MOCERI & SON INC. PACA Docket No. 
RD-79-249. Reparation of $6,654.00, with 8 percent interest from 
June 1, 1979, awarded complainant against respondent in order is- 
sued April 29, 1980. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 39 A.D. 510 


(No. 19,859) 


JOHN LIVACICH PRODUCE INC. a/t/a VISTA SALES v. BEXAR PRODUCE Co., 
Inc. PACA Docket No. RD-79-250. Reparation of $1,111.40, with 
8 percent interest from June 1, 1979, awarded complainant against 
respondent in order issued April 29, 1980. 


(No. 19,860) 


BoB JONES FARMS, INC. v. GENE GUICE & SON, INC. PACA Docket No. 
RD-79-251. Reparation of $2,509.00, with 8 percent interest from 
November 1, 1979, awarded complainant against respondent in 
order issued April 29, 1980. 


(No. 19,861) 


GRIFFIN-HOLDER CO. v. WAYNE CUSIMANO, INC. PACA Docket No. 
RD-79-253. Reparation of $1,003.50, with 8 percent interest from 
October 1, 1979, awarded complainant against respondent in order 
issued April 29, 1980. 


(No. 19,862) 


E. VEGA & SONS PRODUCE v. TOLENTO PRODUCE. PACA Docket No. 
RD-79-255. Reparation of $1,048.30, with 8 percent interest from 
June 1, 1979, awarded complainant against respondent in order is- 
sued April 29, 1980. 


DENIAL OF MOTION TO REOPEN DEFAULT ORDER 
(No. 19,863) 


SOUTHLAND PRODUCE CO. a/t/a KEYSTONE PRODUCE CO., v. CAAMANO 
BROTHERS WHOLESALE. PACA Docket No. RD-79-135. Order is- 
sued March 25, 1980. 


(No. 19,864) 


SOUTHLAND PRODUCE CO. a/t/a KEYSTONE PRODUCE CO., v. CAAMANO 
BROTHERS WHOLESALE. PACA Docket No. RD-79-135. Order is- 
sued April 28, 1980. 





MISCELLANEOUS 
Cite as 39 A.D. 511 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 19,865) 


UCON PRODUCE, INC. v. HIALEA PRODUCE Co. PACA Docket No. 
RD-79-214. Order issued April 7, 1980. 





POULTRY PRODUCTS INSPECTION 
Cite as 39 A.D. 512 


(No. 19,866) 


In re RANBAR PACKING COMPANY, INC. PPIA Docket No. 2. Decided 
April 7, 1980. 


Withdrawal and denial of inspection service—Consent 


Where respondent consented to the issuance of an order withdrawing and denying inspec- 
tion services to respondent for a period of 90 calendar days, to commence on April 
21, 1980, and such withdrawal and denial of inspection shall be suspended provided 
certain conditions are met. Any violation of any term of this consent decision the 
suspension of the withdrawal and denial of inspection service shall be terminated 
and become effective immediately. 


Sally Ogelby, for complainant. 


Sol Feder, Feder, Barnett & Platt, New York, N.Y., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This is a proceeding under the Poultry Products Inspection Act, as 
amended (21 U.S.C. 451 et seq.), and the applicable Rules of Practice (9 
CFR 335.1 et seq.), to withdraw poultry products inspection service 
from respondent Ranbar Packing Company, Inc. (hereinafter referred to 
as respondent Ranbar). The proceeding was commenced by a complaint 
issued on April 14, 1979, by the Food Safety and Quality Service (FSQS), 
United States Department of Agriculture, which is responsible for the 
administration of the Poultry Products Inspection Act (21 U.S.C. 451 et 
seq.). The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed to the 
following Stipulation: 

1. For purposes of this Stipulation and the provisions of this Consent 
Decision only, respondent Ranbar admits the Findings of Fact set forth 
herein, admits all of the jurisdictional allegations of the complaint, and 
waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding con- 
tain findings and conclusions with respect to all material issues of fact, 
law or discretion, as well as the reasons or bases therein; and 

(c) All rights to seek judicial review or otherwise to challenge or con- 
test the validity of this decision. 

2. The Stipulation and Consent Decision are for settlement purposes 
in this proceeding only and do not constitute an admission or denial by 
respondent Ranbar that it has violated the regulations or statutes in- 
volved. 
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FINDINGS OF FACT 


1. Respondent Ranbar is a corporation which operates a wholesale 
poultry processing establishment at 44-44 College Point Blvd., Flushing, 
New York, and is, and at all times material herein was, the recipient of 
inspection service under the Poultry Products Inspection Act (21 U.S.C. 
451 et seq.). 

2. Martin Gitlitz was, at all times material herein, Secretary-Treasur- 
er of, and responsibly connected with, respondent Ranbar. 

3. Martin Gitlitz resigned as officer and director at the commence- 
ment of these proceedings and as of September 14, 1979, left the employ 
of respondent Ranbar. 

4. Pasquale Maddalena was, at all times material herein, acting as a 
Supervisor in the Poultry Department, and responsibly connected with, 
respondent Ranbar. 

5. Respondent Ranbar, on or about August 11, 1978, was convicted, 
in the United States District Court for the Eastern District of New York, 
of 51 felonies for presenting false, fictitious and fraudulent claims 
against the United States, in violation of Title 18, United States Code, 
sections 2, 287, 1001, 2023 (b) and 2023 (c), and of one felony for con- 
spiring to present false, fictitious and fraudulent claims against the 
United States, in violation of Title 18, United States Code, section 371. 

6. Martin Gitlitz, on or about August 11, 1978, was convicted, in the 
United States District Court for the Eastern District of New York, of one 
felony for conspiring to present false, fictitious and fraudulent claims 
against the United States, in violation of Title 18, United States Code, 
section 371. 

7. Pasquale Maddalena, on or about January 7, 1977, was convicted, 
in the United States District Court for the Eastern District of New York, 
of five felonies for unlawfully and knowingly receiving and accepting 
from others, money and other things of value, in violation of Title 18, 
United States Code, Section 371. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in the 
following Consent Decision as the following disposition of this proceed- 
ing, such Decision will be issued. 


ORDER 


I. The inspection service under the Poultry Products Inspection Act 
(21 U.S.C. 451 et seq.) is hereby actually withdrawn from and denied to 
respondent Ranbar, its officers, directors, successors, affiliates and as- 
signs, directly or through any corporate or other device, for a period of 
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90 calendar days to commence on April 21, 1980. 

II. The inspection service under the Poultry Products Inspection Act 
(21 U.S.C. 451 et seq.) is indefinitely withdrawn from and denied to re- 
spondent Ranbar and will not be provided for an indefinite period to re- 
spondent Ranbar, its officers, directors, successors, affiliates and as- 
signs, directly or through any corporate or other device: 

(a) Provided however: That such withdrawal and denial of inspec- 
tion shall be suspended for so long as Martin Gitlitz and Pasquale Mad- 
dalena are not associated with respondent Ranbar, its successors, affil- 
iates or assigns, directly or through any corporate or other device, as a 
partner, officer, director, shareholder, consultant, or employee, and for 
so long as Martin Gitlitz and Pasquale Maddalena provide no direction 
or advice to and exercise no control over or participation in any aspect of 
the operations of respondent Ranbar, its successors, affiliates or assigns, 
directly or through any corporate or other device, and for so long as Mar- 
tin Gitlitz and Pasquale Maddalena do not enter the premises of re- 
spondent, its successors, affiliates or assigns, and have no contact or 
dealings with poultry products inspection personnel. 

(b) And provided further: That such withdrawal and denial of in- 
spection shall be suspended unless, within three years of the effective 
date of this Consent Decision, respondent Ranbar or any of its officers, 
employees or agents violate (as that term is defined in paragraph II (e) 
infra) (1) any section of the Federal Meat Inspection Act (21 U.S.C. 601 
et seq.) involving the preparation, sale, transportation, or attempted dis- 
tribution of any adulterated or misbranded products; or (2) any section 
of the Poultry Products Inspection Act (21 U.S.C. 451 et seq.) involving 
the preparation, sale, transportation, or attempted distribution of any 
adulterated or misbranded products; or (3) any federal statute involving 
the presenting of false, fictitious and fraudulent statements to or claims 
against the United States Government. 

(c) And provided further: That such withdrawal and denial of in- 
spection shall be suspended unless, within five years of the effective 
date of this Consent Decision, respondent Ranbar or any of its officers, 
employees or agents unlawfully give, pay, or offer, directly, or indirect- 
ly, any money or other thing of value to any poultry inspector, or any 
other person acting on behalf of the United States Government, or other 
public official, in connection with any aspect of its operation. 

(d) And provided further: That respondent Ranbar, for five years 
from the effective date of this Consent Decision, shall: 

(1) not knowingly hire, in any capacity, any individual who has 
been convicted of bribery, attempted bribery, solicitation of unlawful 
gratuity, or presentation of false, fictitious and fraudulent statements to 
or claims against the United States Government; and 
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(2) immediately dismiss from its employment any such individ- 
ual, hired after the effective date of this decision, when that individual’s 
conviction becomes known. 

(e) And provided further: That the terms violate and violation, as 
used herein, mean a violation found upon conviction (or upon affirma- 
tion of conviction, if appealed), or upon final decision in a formal adjudi- 
catory proceeding before the Secretary (or upon affirmation of the Secre- 
tary’s decision, if appealed), and that if it is found that there is any such 
violation of any term of this Consent Decision the suspension of the 
withdrawal and denial of inspection service under the Poultry Products 
Inspection Act (21 U.S.C. 451 et seq.) shall be terminated and such with- 
drawal and denial will become effective immediately. 

(f) And provided further: That this Consent Decision will become 
effective on April 21, 1980. 

Issued this 7th day of April, 1980, at Washington, D.C. 

This Decision and Order is issued on advice of Complainant’s attorney, 
by memorandum received April 4, 1980, and of Respondent’s attorney, 
by letter dated March 28, 1980, both documents of record, that the sig- 
natures appearing on the Stipulation and Consent Decision and the Or- 
der on behalf of Respondent corporation are satisfactory to each of them 
as to form and legality, and represents the true intention of Respondent 
corporation to be bound thereby. 





VIRUS-SERUM-TOXIN ACT OF 1913 
Cite as 39 A.D. 516 


(No. 19,867) 


In re SMITH KLINE CORPORATION AND NORDEN LABORATORIES, SUBSID- 
IARY. VST Docket No.3. Decided April 18, 1980. 


False advertising—Labeling—Consent 


Where respondents consented to the issuance of an order requiring them to submit to the 
Department all proposed “Rhinomune” advertising and promotion prior to use in 
the marketplace for prompt review and approval for a period of six (6) months. 


Alexander Samofal, for complainant. 
Kathryn P. Broderick, Covington & Burling, Washington, D.C., for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Virus-Serum-Toxin Act of 
1913 (21 U.S.C. 151-158) and the regulations promulgated thereunder (9 
CFR 101.1 et seg.) by a Complaint filed by the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
on February 22, 1980. The Complaint alleged that respondents wilfully 
used U.S. Veterinary License No. 189 and a USDA product license is- 
sued for the production of Equine Rhinopneumonitis Vaccine (Rhino- 
mune) to facilitate and effect the sale and shipment of a harmful veter- 
inary biological product subject to the Virus-Serum-Toxin Act. 

Respondents admit the jurisdiction of the United States Department 
of Agriculture over the subject matter of this proceeding and further ad- 
mit to the service upon them of the Department’s Complaint. Without 
admitting or denying the remaining allegations in the Complaint, re- 
spondents hereby agree to the entry of this Consent Decision, pursuant 
to the provisions of the rules of practice applicable to this proceeding (7 
CFR§ 1.138). 

This Consent Decision is entered into solely for the purpose of termi- 
nating this proceeding without the burden of further litigation, and it 
does not constitute any admission for any purpose by respondents or 
their officers, agents, servants, employees or attorneys-in-fact or any 
person in active concert or participation with respondents of any allega- 
tions of wrongdoing or liability. This Consent Decision is executed and 
presented to entry without trial, argument, or adjudication of any issue 
of fact or law, respondents having waived the entry of findings of fact 
and conclusions of law and any other further procedure. Respondents 
agree that this Consent Decision shall have the same force and effect as 
a decision issued after full hearing, and shall become final upon issu- 
ance, to become effective in accordance with its terms. 
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Respondents agree that this Consent Decision may be presented to an 
Administrative Law Judge for signature and entry without further no- 
tice. Complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(a) Smith Kline Corporation is incorporated in the State of Pennsylva- 
nia, with its principal place of business located at 1500 Spring Garden 
Street, Philadelphia, Pennsylvania 19001. 

(b) Norden Laboratories is an establishment which is a producing sub- 
sidiary of Smith Kline Corporation, with its principal place of business 
located at 601 West Cornhusker Highway, Lincoln, Nebraska 68501. 

(c) Smith Kline Corporation holds an establishment license issued by 
the United States Department of Agriculture for the production of vet- 
erinary biological products subject to the Virus-Serum-Toxin Act of 
1913. The designation of such license is U.S. Veterinary License No. 
189. 

(d) Smith Kline Corporation holds a product license issued by the 
United States Department of Agriculture for the production of Equine 
Rhinopneumonitis Vaccine, modified life virus, cell line origin (trade 
name, Rhinomune). Such product license is designated by USDA product 
code No. 1521.20. 

(e) Norden Laboratories is the producer of Rhinomune. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


(a) Respondents, their officers, agents, servants, or employees shall 
not, in any future advertisement or promotion, make, cause to be made, 
or utilize, directly or indirectly, statements, product dosage instructions 
or regimens on the basis of which it could reasonably be determined that 
“Rhinomune” was being offered for uses for which it is not approved, 
and specifically for use in prevention of equine abortion. 

This paragraph is not intended to prohibit, in the advertisement or 
other promotion of “Rhinomune”, the statement of, quotation of, or de- 
piction of, any label, labeling, or package infill approved by complainant 
unless such statement, quotation, or depiction is presented in a way 
which would invalidate the intent of the agreement in this paragraph 
which is to prevent advertising or promotion from which it could reason- 
ably be determined that “Rhinomune’ is being offered for uses for which 
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it is not approved. 

(b) Respondents, their officers, agents, servants, or employees, shall, 
immediately upon service of this Order, and for a continuous period of 
six (6) months thereafter, submit to the U.S. Department of Agriculture, 
attention of Dr. R. J. Price, Animal and Plant Health Inspection Service, 
Hyattsville, Maryland, all proposed “Rhinomune” advertising and pro- 
motion prior to use in the marketplace for prompt review and approval; 
provided, however, that material submitted pursuant to this section 
shall be deemed approved if no response is made by the Department 
within five (5) working days of the receipt of the submission. Such pro- 
posed advertising and promotion shall not be used by respondents with- 
out being first approved. 

(c) This order shall have the same force and effect as if entered after 
full hearing and shall be effective on the date of service upon respond- 
ents. [The Decision and Order became effective on April 22, 1980.— 
Ed.] 
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